Award No. 2616
Docket No. 2434
2-T&P-CM-57

NATIONAL RAILROAD ADJUSTMENT BOARD
SECOND DIVISION

The Second Division consisted of the regular members and in
addition Referee J. Glenn Donaldson when the award was rendered.

PARTIES TO DISPUTE:

SYSTEM FEDERATION NO. 121, RAILWAY EMPLOYES’
DEPARTMENT, AFL (Carmen)

THE TEXAS & PACIFIC RAILWAY COMPANY

DISPUTE: CLAIM OF EMPLOYES:

1. That under the current agreement The Texas and Pacific Rail-
way Company unjustly deprived Carman Helper L. L. Payne of the
right to work his regular first shift assignment from 7:00 AM to
4:00 PM Wednesday, April 27th, 1955 at Shreveport, Louisiana.

2. That accordingly The Texas and Pacific Railway Company
be ordered to reimburse this employe at his regular rate of pay in the
amount of 8 hours from 7:00 AM to 12:00 Noon and 1:00 PM to
4:00 PM on the aforesaid date.

EMPLOYES' STATEMENT OF FACOTS: The Texas and Pacific Rail-
way Company, hereinafter called the carrier, employed L. L. Payne as a
carman helper effective April 12, 1948 at Shreveport, Louisiana, and whose
current assignment was made by bulletin consisting of working on the repair
track from 7:00 A.M. to 12:00 Noon and 1:00 P.M. to 4:00 P.M. Mondays
through Fridays, with off days Saturday and Sunday.

Carman Helper L. L. Payne, hereinafter referred to as the claimant,
worked his regular assignment Monday and Tuesday, April 25 and 26, 1955
and, in the meantime, the foreman ordered him not to work his regular day
shift Wednesday, April 27, but report for duty that night on the 11:00 P.M.
train yard shift in the place of Carman Helper J. B. Ray who regularly works
on that shift Wednesdays, Thursdays, Fridays, Saturdays and Sundays, with
off days Monday and Tuesday.

There was a claim promptly initiated fo obtain pay in favor of the
claimant because of having been ordered not to work on his regularly assigned
day job 7:00 AM. to 4:00 P.M. Wednesday, April 27, which is confirmed
by letter dated at Shreveport, Louisiana, May 9, 1955 addressed to Mr. Carr,
local chairman of the carmen, signed by Car Foreman C. E. Easley which, in

part, reads:
[514]
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relief worker was employed to fill such vacation vacancies that had to
be filled, such vacancies could be filled by employes volunteering work
such vacancies from Repair Tracks or five day positions which could
be blanked or, by assigning the junior employe from such positions
to fill the vacation vacancy.”

That case, which was the claim or complaint of Carman J. B. Horton,
was disposed of by the carrier’s letter dated December 30, 1955, and which
shows that that case was disposed of by agreeing to continue to handle the
matter as indicated. In particular, the carrier acceded to the general chair-
man’s insistence that:

“, .. at. Fort Worth, if it is necessary to use g man and remove
him from his regular assignment to fill & vacation vacancy, his posi-
tion will not be filled while he is filling such vacation vacancy.”

But in this case the carmen do not want Claimant Payne’s job left vacant.
They want him to be required to fill it and do vacation relief too. As the con-
tention, to which the carrier acceded, in the Horton case, was inconsistent with
the carmen’s contentions in the present case, the carrier was greatly aston-
ished that the carmen should want to resurrect the present case and seek to
refer it to your Board, after having settled the Horton case in the manner
indicated.

From what has been said it necessarily follows that this claim should
be dismissed, and, if not dismissed, should be denied.

FINDINGS: The Second Division of the Adjustment Board, upon the
whole record and all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this dis-
pute are respectively carrier and employe within the meaning of the Railway
Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said dispute waived right of appearance at hearing thereon.

Claimant, a. carman helper, was regularly assigned to the day shift 7:00
AM—12 Noon, and 1:00 PM—4:00 PM, Mondays through Fridays on the repair
track. He worked his regular assignment Monday and Tuesday. The foreman
ordered him not to work his regular day shift, Wednesday, but to report for
duty that night on the 11:00 PM train yard shift in the place of Carman
Helper Ray to protect vacation period of latter employe.

The claimant alleges a violation of Rule 2(k) of the September 1, 1949,
agreement, reading:

“When it becomes necessary for employes to work overtime they
shall not be laid off during regular working hours to equalize the
time.”

A similar claim was before this Division under an identical rule and
sustained in Award 994. Similarly in Award 1266. In neither of these cases,
nor in Award 1259, was the assignment made to protect a vacation leave and
the Vacation Agreement, of course, did not come into issue.



2616—22 53d

One of the first disputes in which conflict between the Vacation Agree-
ment and existing working rules occurred was in Docket 1434, subject of
Award 1514, wherein this Division, sitting with Referee Parker, upheld the
sanctity of the existing rules as against the Vacation Agreement, stating
in part:

«x % % Where, as here, there is a conflict between the vacation
agreement and existing working rules the terms and conditions of the
Rules Agreement control until such time as they are modified or
changed through the medium of negotiation.”

This basic ruling was elaborated upon and documented by Referee Carter
in Awards 1806 and 1807. In both of these disputes the assignment was to
protect a vacation leave and the existing rule under which the premium rate
wag claimed was the Change in Shift rule. It is this same rule which has been
pressed by the Organization in all succeeding submissions until the one at
hand.

Referee Carter in Awards 1806 and 1807 did not give the scope of finality
to Referee Morse’s interpretation of Article 12, Vacation Agreement, posing
the Change in Shift rule, as did one succeeding referee. Referee Carter said:

«x % * The issue decided by the referee was not the one presented
to him for decision. It is not, therefore, & controlling interpretation,
as the carrier contends, in a case where a conflict exists between the
Vacation Agreement and Schedule Agreement rules.”

In Award 2083, however, the Division sitting with Referee Douglass
adopted the Morse interpretation as final and binding upon the parties in
respect to Change in Shift rule, thus, overruling Awards 1806 and 1807 upon
the specific issue there before the Division.

In Award 2197 (Wenke) we subordinated the Change in Shift rule to
Referee Morse’s interpretation of Section 12(a) of the National Vacation
Agreement, but did so not through construction but through estoppel. We
there recognized that Morse by warning against an act and then himself doing
it had created an uncertain and ambiguous situation. We then found that the
carrier had put into practice the specific holding of the referee and further
found that the Organization had for eleven years, without objection, accepted
the interpretation and its application. We therefore concluded that the
Organization was estopped from claiming that the referee had no authority
to make the interpretation in the first instance. We buttressed out findings
further by quoting recitals of affirmation applying in the August 1954
National Vacation Agreement. This line of reasoning has supported denial
of claims in the following subsequent awards of this Division—Awards 2205
(Wenke), 2230 (Wenke), 2243 (Wenke), and 2240 (Whiting). These later
pronouncements may reflect a rejection by the Division of the earlier awards
of the Division sitting with Parker and Carter in those cases where the
Changing Shift or Dcoubling Over rules are relied upon but only in such type
of cases. There is no place for the doctrine of estoppel, however, in the case
pefore us. Referee Morse gave IO interpretation of the lay-off rule upon which
estoppel could be based. Therefore, the awards of the Division subsequent to
Award 2083 have no application to a case of the type presented here.

In the instant case, we find that Rule 2(k) was offended by the forced
lay-off of claimant by the carrier preparatory to his entering upon a relief
asgignment. This finding rests upon our past rulings in Awards 994 and 1266.
We do not find that such awards have been nullified by the Vacation Agree-
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ment or by any interpretations or rulings since made thereunder. In his
interpretation of Article 10, Referee Morse stated:

“The parties have provided in Article 13 for the procedure which
is to be adopted in making any changes in the working rules. Hence
unless the referee can find that the Vacation Agreement itself con-
stitutes a modification of some given working rule, the parties must
be deemed to be bound by existing working rules until they negotiate
changes in them by use of the collective bargaining procedures set
out in Article 13.”

The carrier, brushes Awards 1806 and 1807 aside by stating that under
the Agreement of August 21, 1954, Referee Morse’s interpretations of the
Vacation Agreement were negotiated into the working agreement. What
interpretation can the carrier have reference to that tends to set aside the
rule in question here? We find nothing except a recognition that such con-
flicting rules undoubtedly exist, and where existing, negotiation by the parties
to remove such conflicts are in order.

Let us be clear on the scope of these findings and award. We are not
passing upon a claim for premium pay involved in doubling over. That situ-
ation has not occurred in this case. Whether it will be asserted by the Em-
ployes, where occurring, in face of the Vacation Agreement and cited awards
is, of course, not known at this time. We cannot anticipate and presume such
a claim in deciding the limited issue before us. What we are protecting by
this award is merely claimant’s right to work the last shift of his regular
assignment at his pro rata rate where no time conflict with temporary vaca-
tion assignment is involved.

AWARD
Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of SECOND DIVISION

ATTEST: Harry J. Sassaman
Executive Secretary

Dated at Chicago, Illinois, this 12th day of September, 1957.



