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The Second Division consisted of the regular members and in
addition Referee Irving 7. Bergman wiien award was rendered.

( System Federation No. 29, Railway Irmployes'
( Departnment, A. F. of L. - C. I. O.
Parties to Dispute: ( (Carmen)

( Gulf, iicbile and Ohic Railroad Company

Dicpute: Claim of Maployes:

1. That under the current agreement the Carxrier Improperly assigned
cther than Cermen 1o assist wrecking crew in performing wrecking
service ot Shubuta, iississippi on June 19, 1971.

2. That accordingly, Carrier be ordered to additicnally corpensate
the following Cormen in the amount of twenty-five (25) hours each
at the applicable overtime rates:

M. T. Lverett C. C. DeVine C, Po Williams
V. A. Tice B. F. Burdett ¥e. B. Johnson
J. D. Risner . Powell, Jr. - De W. Reynolds
J. N. Parnell A. N. Tew K. D. Bowden
J. L. Fellovs A. M. Poiroux G. %W. Singley
L. B. Colvin, dJr. Leslie FPowell C. ii. Bates
M. W. Snith 5. T. Hamilton A. C. Lewis

- He C. Poiroux F. 2. Holland
J. H. Presnall L. E. Soutullo

Findings:’

The Second Division of the Adjustment Board, upon the whole record
and all the evidence, finds that:

The carrier or carriers and the employe or emplcyes involved in this
dispute are respectively carrier and employe within the meaning of the Railway
Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein,

Parties to said dispute were given due notice of hearing thereon.

A derailment occurred at Shubuta, Mississippi at 10:45 AM on Fridsy,
. June 18, 1971. Thirty three cars were turned over or derailed. Shubuta is 39 rall
_miles south of Meridian vhere Carrier had a wrecking outfit and 96 miles north of
obile, Alabama where Carrier maintained a 75 ton wrecking derrick. There is a
ising track located at the scene of the wreck, Hulcher Emergency Railroad Service,
au outside contractor was called to assist.
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In Bmployes' rebuttal, the Organization has objected to items of the
Carrier's submission on technical grounds. It objects to Carrier's Exhibit "B",
referred to in BEmploye's Rebuttal p.8, as No. 2, because the exhibit was not
attached to the copy of the submission received by it. It objects to Carrier's
submission p.2, which states that Hulcher used fourteen men. Throughout the
handling on the property the Organization stated that twenty-five employes of
Hulcher alded at the wreck site., None of the Carrier's officers disputed this
fact at any stage. Objection is made to Carrier's statement in its submission
that the 75 ton wrecking derrick could not have served a usefull purpose at the
wreck site, This is set forth for the first time and the issue was not raised
in the handling on the property.

At the hearing, the Organization voiced objection to Carrier's Rebuttal
whercin for the first time an undated letter from its General Superintendent
describing the condition of the passing track is set forth and, for the first time,
the contention is made that the passing track was blocked. Objection is made to
the claim of Carrier for the first time, in its rebuttal, that at least eleven of
the claimants were not available, Objection is made to Exhibits A and B of Carrier's
subitissicn as not submitted in the handling of this claim on the property. The
szme objection is raised as to ixhibits A and B of Carrier's rebuttal.

It is fwmportaat thet both parties to a dispute mawi each other’s contentions
and the issues to be resolved, This should start during the handling on the proper’
Hopefully, the nerties ey then resolve thelr differsnces voluntarily. In addition,
+this Docxrl is concernsd viien acterial is presented for the ;1rst time by one party
vhich the other party has ant hod the opportunity to ciswe The importance of these
principles which axrec Tundamentel to the functicen and ﬂurpou“ of the Board is eipressed
in Fationegl Reilroad Aa*astﬂﬂn+ Boord Circuler Ko. 1, issued October 19, 1934, It has
been cnphasized by this Division in Cirewlar "A", dated June 1, 1936, reprinted
Cetober 3., 1553, and by Rﬂu-.utlon of this Division adosnted iarch 27, 1936 reprinted
Februcry lC, 1071. Second Division Award No. 5421, followed this doctrine in stating:
"It fr wery apparent that the above lettered Exhibits were not submitted on the property
znud thet this Board cannot congider such hibits in the determination of this dispute,”

hecordingly, we shall not consider the letter from the Hnlcner ComnanJ and
its nops showing locations. %We shall net consider Carrier's Zxhibit B, nor the undated
letter from its General Superintendernt regarding the condition of the passing track,
Neither shall we consider points raised for the first time regarding the availability
of claimants, that the passing tracl was blocked, that the equipment from Mobile
could not be used, or the number of men used by Hulcher at the wreck site, Although
the Carrier uniformly denied the claim in each stage of the handling on the property
solely because the claim wes not supported by the rules of the agreement, we will -
consider the guestion of emergency. Ve accept this contention because it may be in-
ferred from the letter, Bmployes' Exhibit A-15, but primarily because the possibility
of emergency is inherent in the factual statement,

As to merits, the Crganization claims that the Carrier violated Rule 509
and Rule 33 of the Agreement by failing to utilize the wrecking equipment at Mobile.
and by engaging an outside contractor whose employes performed carmen's work. {
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The Corrier has countered with the centention that this was a main
line trackwhich was blocked thereby constituting an emergency, and that in an
emergency the Carrier has the right to do anything to clear the track and get
trains moving. The Carrier also nas argued that the scope rule for Carmen does
not assign wrecking work to them exclusively; that this case should therefore, be .
dismissed on the authority of Award No. 261 of Special Board of Adjustment No. 570,
in a comparable case, between the same parties.

Reading Award 2¢1, we find that the Carrier called its wrecking equipment
and crew vhich was not able to handle a condition involving the leaking of a highly
flammable chemical from one of the cars. While the Carrier's wrecking crew stood
by, Hulcher used its specialized personnel and equipment to tak%e care of the problem
after vhich the Carrier's crev continued its work. The claim was dismissed for lack
of jurisdiction upon the authority of previcus Awards of that Board, apparently
because the Carmen’s Classificabion of Work Rules does not include wrecking service
or rerailing of cars. It is not clear that this was a decision on the merits.

We do not believe that this case resclved for all time all claims based
on the use of outside contractors. On the contrary, Awvards on this subject have
been submitted by the Carrier, each decided on its own facts. Essentially, the
result revolves around whether or not an emergency existed, vhether or not the
Carrier's equipment and crews could have done the work, if they were readily avail-
able and, depending on the circumstances, was the use of outside wrecking equipment

nd crew required or advisable, Tnis does not contradict or do violence to the
"General Purposes" of the Railway Labor Act. The legal positions of stare decisis
and res adjudicata urged by cerrier are obviously debatable, depending upon the
facts of a case., Although interposed as a defense in countless lawsuits, these
defenses are sometimes sufficient, and sometimes insufficient. Carrier's contention
that Award No, 261, must be folloved in this case is not conclusive as to the result
to be rcached,

Carrier has submitbtcd a nuzber of prior Awarcs to justify its action in
engaging the Hulcher Company. One Award held that in a mein line blockage "anybody
can do anyvhing to clear the Main ITine within a reascnable length of time",

p.0 of Carriers submission. (If zn emergency exists, why limit action to a "reason-
able length of time?"), Main Line interruption may not be the only time an emergency
develops. The existence of flommable materigl, saving lives, escaping poisonous
funes may Jjustify emergency action even if not on 2 main linc. In Second Division
Avard No. h362, an emergency existed within yards because livestock was involved,
with a legal 1imit on time they could not be confined in cars. The carrier was
JjustilTied in renting a loczl truci crazne and operators because the carrier's

derrick was 1C0 miles away. Tt wes determined that the carrier's derrick was not
suitable, necessary nor reasonably available,

In Second Division Award Mo. 4268, the use of outside equipment end help
was found to be justified because a loaded freight car was in a precarious positinn,
izept from tipping over by coupiing to the engine. A main line was not blocked bus
swvitching operations to the rein line were disrupted and Coxrier's wreciiing cguipment
{ ~ s €1 miles cway.
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There is no doubt that main line blockage and urgent movement of trains
are energency situations but as in all emergencies judgment is required to accomplish
the necessary result, Second Division Award No. 10AG, held that where mail trains
were veing tied up, use of outside help 30 miles away was justified because Carrier's
equipment was 155 niles away. In Award No, 1055, Carrier was justified in getting
help 25 miles away vhen clainants were 155 miles avay because Arrmy troop trains
noving in both directions wiere being held up. In Averd Lo, 1559, the emergency
wvas created by main line b2ing blochked. It was a bad wrec: with 351 feet of track
torn up, b1 cars derailed, 23 cars beyond repair, 2 bodies were buried in ore cars.
Outside help wag necessary to clear the tracks. When the main line was clear, the
emergency ceased to exist. Although clearing the remains of the wreck was still to
be accomplisiied 2s socn as possible, carrier was obliged to use its own forces for
this purnose,

In essence, the Orgonization deces not disagree with the policy adopted by
the carrier. It has been urged in its submission, in effect, that carriers are
abusing the managemsnt prerogative reserved for emergency situations. In doing so,
it 1s contended, carriers arc using outside help when emergencies do not exist, or
continuing 4o use outside help ofter the emergency has been overcome, or in using
~ther than carmen t~ 4o czrmen's worxt gt wrnes when carwen are available. The
Crganization has also subnittel Award 1559, to illuctrzte the use of outside men
beyond the reriod of emergency, and to do worll normally performed by carmen., .
The same print is mede in Second Division Award Ho. 4581, in which the facts (
shewr thatl corricr was using all of its svailable equipxent. It was justified
in rngaging ocutsiie help vut violated the egreement by using outside personnel
tn do weork vhieh falls witnhin carmen's classification,

In the present casc, the Organization has challenged the use of management
prerogative and discreticn. Second Division Award No. $257, last paragraph of the
Findings, states that a successful challenge requires 2 finding of arbitrary,
capricious or discriminatory action by the carrier, or abuse of managerial dis-
cretion, Award U41SC. Also it becomes incumbent upon the Carrier to offer a reason-

able explenation for its use of strangers to the railroad in place of its own employes.

Second Division Award 3029, indicates that the carrier claimed that its wrecking
derrick was not needed, assigned part of a wrecking crew and called in outside help
to right a tank car that had spilled acid. The Finding was that the carrier's right
to decide when to call out the wrecking outfit and crew is not absolute; that the
carrier should have callied out the wreck derrick and crew. Vhether or not the
claimants are seeking to substitute their judgment for that of carrier or to protect
rights granted by the controlling agreement depends upon the facts, Award No. L1854,
In Averd To. 4222 , the carrier claimed an emergency ond the need (not explained) to
rent outside equipment, where no siding was availoble. This Division found that
carricr cowld have used its own aveilsble outfit for the vor': performed by the
rented equipment,

The Tacts of the prosent case must be subnitied %o the test of vkal
zogicel under tha circumstonces,
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It is = fact that the Hulchar equipment arrived at the wreck
scene at 9:30 Bl ~n the day »f ths wreck but did not commence operaticns
until 5:00 Al the next morning. This creates a doubt as to the wvalidity.
of the argument that it was an emergency situation,

Carricr's 75 ton wreclking derrich at Mebile ecowld have arrived at
the wreck with o1l necessary emplnyas by late afternoon on the day of the wreck
and commenced usr':s immediately at the wreclt site of an emergency existed.

The acccedtable record nffers nn demenstrable proof thot the
assing trach =ould not be used or thet the derricl: fron Mobile could nnt
1gve {dnone the woris,

3

)
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fonceding thet the carrior had the prercgetive Lo exercise
managerial dicceratinn, subjcet to chsllenge, therz hss been n» reasconeble
czplanatisn submitted by the carriey to explain why it wes rore desirable
to wait until 9:30G P For on outside oulfit tn arrive; and then to wait seven
and one half hrurs to stert ~percticns, Dmergency wor'e to clear main lines
can be drne at night.

Petitioner has the burden to prove its case. Relying on prior
Nwards, e e thin® thet sufficient Tacts exist in faver of the Organization.
.he ce er has not demnnstrated that this was a compelling emergency,
that uhp Wnb:lp equipnent and crew could not have done the wor's, that
it had not suitable cutfit and crew available, that the outside company
was either nccessary or thet it was more reasonatle to call in the
Hulcher Company. .

Wie £ind that the carrier violated Rule 50$ of the Agreenent
by failing to call the outfit and crew of carmen from Mobile, Ve find
that only carmen assigned to the regular wrecking crew at iobile are en-
titled to pro rata pay for work not performed during their recognized
straight tine hourc and overtime compensation according to paregraph 10,
of the General Rules, as set forth in the Agreement. '

The claim is presented only for carmen. Ve are not making
as tn ony other classes of employe
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AWARD

Claim disposed of according to the findings set forth, and the
ascertainment of the names and number of carmen who would be entitled to
payment and the smounts payable to each is remanded to the property.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: f d' /%v

ixecutive Szcretary

Dated at Chicago, Illinois, this 2nd day ~Ff iav 1673,
b b N 9 >




