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The Secord Division consisted of the regular wmembers and in
addition Referce Irving R. Shapire whon award was rendered.

Interrational Association of Mochinists and
Aercspace Workers

(
(
Parties to Dispute: (
(
(  Burlington Northern, Inc.

Dispute: Claim of Lmnloves:

Claim of the l.A.M.A.W. that:

1. Machinist A. A. Handsaker was improperly removed from service
on June 22, 1972,

2. Machinist A. A. Handsaker be compensated at the Machinists'
rate for all time lost since June 22, 1972, to the date he
is restored to service.

3. Machinist A. A. Handsalker be reimbursed for cost of premium
for Health and Welfare and Life Insurance.

4. Machinist A. A. Handsaker be allowed interest on monay aue
1972, and continuing until restored to service.

5. Machinist A. A. Handsaker be restorcd to his regular seniority
and vacation rights, sick leave and merger protective status

and his recerd be cleared and any other rights, privileges
or benefits allowable under rules or agreements.

Findings:

The Second Division of the Adjustwment Board, upon the whole record
and all the evidence, finds that:

The carrier or carriers and the empleye or employes involved in
this dispute are respectively carrier and employe within the meaning

of the Railway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
dispute involved herein.

Parties to said dispute waived right of appearance at hearing thercon.
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On June 22, 1972, Claimant who had been in Carrier's employ
approximately two and one-half Years, was called into the office of the
Assistant Master Hechavic at Carrier’s Lincoln, Nebraska Mechanical

Departmant, where C‘: mant held the clzoqz"cz ion of Hachinist.
According to the recnrd, a convercation ensuved botween the supervisor and
employe relative to an incident which has caused scme no?mrluéy
for the Claimant. At some point during the one half hour Claimant was
in the office, he sipgned anl dated a tynmwvxtteﬂ letter, which apporently
was handed to him by the Assistant Master Hechanic, addressed to Carrier’
Master Mechanic, which reads:

"Effective this date, I wish to resign from the services
of Burlington Northern, Inc."

About ona and one half hour after departing the office, Claimant
returnad and advised the Assistant Master Me nic that he decided to
retract the resigraticn and that the lettur he had signed earlier be
returned to him. This request was denied & laimant has been, from
that day forward, kept out of Carrier's ¢
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Altheough Patitions umhar of alleged corditions wh
contends are necessary for a resignaticﬁ to be valid an

employe, essentially it recognizes that an employe who veluntaril
terninates his relatiouship with his employer, cezses to have any right
to invoke any contractual entitlements eir procedures. The basis for this
clainm is that Claimant was coerced by a 1ﬂpr98¢ntatlve of Manageuent

into signing the above quoted letter. It is well established in Awards
of the Divisions of this Board that resignations irduccd by use of
duress, fraud, or threats of dire cons equences, will be considered
involuntary acts of employes so trcated and will be set aside and
considered void. Awards of this Division 5743, 5744 and 6374 and Third
Division Awards 6399, 8710, 10439, 11340 and 13225.

-

Carrier vigorously denies that the resignation was secured by
use of coercion, durass, intimidation or any other wmeans which would lead
us to construe Claimant's act as inveluntary. Thus the issue is drawn

This Board has in its Awards endeavored to delinsate the criteria
for determination whether a resigratien w3s voluntary or involuntary.
Influence oy parsuasion standing alone doas not auount to coercion,
Third Division Award 4583. The threat that the employe will be va%jact
to investigation and disciplinzry action, has ccneistently bsen held t

8

be insufficient to warrant reversing an employer's acceptance of a wrthz

resignation as a voluntary ternination. GSecond Division Awsrd 6623,
Third Division Award 18476. Unlike matters in which the empleyer impessad
disciplinary peralties upon an employe and is reguired to bear the burden
or proving just cause therefor, wien Petitioner charges improper conduct
on the part of the Carrier, it is incuzbent that sanme b2 sushor ted v
probative evidence. Second Division Awards 4733, 66253 Thivd Divisien
Awards 18476, 10565. This cannot be establiched by inference, 'Third
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Division Award 1284763 nor will the subsequent attempt to restract the
written resignation scrve to overccme the fact that it was enterad
into voluntarily at the time of its exscution. Third Division Award 4583.
In each of the Awnwvds cited by Petiticner the record contains=d the
accessory factors to satisfy the guidelines fcr the Board to make a
finding that the resignaticn wes procured by vrongful means. In Awards
of this Division, 5743, 5744 and 6374, the claimants were subjected %o
lengthy interrcgation by security forces of their empleovers. They were
told that failure to reqxgn would resuit in the pressing of criminal
charges against then. They were denied their requsst to censult their
representatives prier to signing the proferred documents in which they
agreed to separation from their nnplev*ﬂﬁt. Comparable facﬂts ware
involved in Third bivision Awards $3%% and 3710. Significantly, in each
of the Awards relied upon by Fetitioner the records a-acifi 211y contain
statements by the claimants concerning what transpxred duri
cenfrontation with Corrier representatives waich fapelled t
a dO”u““ﬂi whlch was honsxdercd by tHair e“alo” r as a volu
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elements to SdtiSfy the standards which this Board has establi
permit & holding that coercion or duress was applied by Carrie

representative in the discussion on the movning of June 22, 1972, which

resulted in Claimant signing and dating the notice of resignation.
Claimant is neither a young, inexperienced or illiterate man, noy is he
an old and tired person, unwxllln“ to stand up and fight for his rights.
He was at the time charged with offensive conduct by civil autheriti

Thus, the Assistant Master Mechanic had no occasion to threaten presecution.
He made no demand, during the half hour he met with the supervisor that

he be enabled to cac% 'dviceﬂdf his ropresentative. We have mothing
before us except Clairznt's signed resignation, which was accepted when
executed by an appropriate Carrier official.

Petitioner has failed to meet the burden of proof that Claimant's
resignation was secured through coercion or duress, there is no basis
upon which to find a violation of any of the Rules of the controlling
agreement. Acceding to Claimant's desire to retract his written resigna-
tion was entirely a watter of Cerrier's discretion and this Beard may
not substitute its views for that of the Carrier, in such circumsiances.

AWARD

Claim denied.
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NATIOMNAL RAILRCAD ADJUSTMENT bvhRD
By Order of Second Division

Attest: xecutive Secretary
National Railr d Adjustment Board

>
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. /= [/
By Azt AT Dt o e

Rosenarxe Brasch - Administrative Assxstant

Dated at Chicago, Illinois, this 25th day of June, 1974.



[P PPV

RECEIVED . N

T T

r/’" i

)

P

o\/ m i .
MV‘/M

G. M. YOUHN 250 MEMBERS' DISSENT TO AWARD NO. 6714,

DOCKET NO. 6614

This Award is in contradiction to many sound correct

awards of this Board concerning the difference between a valid

or a coerced resignation. The award dictum on this issue states

in pertinent part:

"k * * It is well established in Awards
of the Divisions of this Board that resig-
nations induced by use of duress, fraud,
or threats of dire conseguences, will be
considered involuntary acts of employes

- so treated and will be set aside and con-

sidered void. Awards of this Division 5743,
5744 and 6374 and Third Division Awards
6399, 8710, 10439, 11340 and 13225."

Immediately after quoting these sound precedents the neutral,

for reasons known only to himself and inexplicable to the Labor

Members, embarks on a fishing expedition in searching for reasons

and excuses as to why these sound precedents should not be

applicable in this instant case.

The record irrefutably shows that the Carrier official

"set the
that:
(1)

(2)

(3)

stage” for coercion in securing this resignation in

This official acted in the early hours
when he knew the committee was not on
duty.

This official called the claimant into his
of fice.

This official had a typed resignation al-
ready prepared.



(j}

Pl

(4) This official refused to return the
resignation even before the claimant
had missed one minute of his work
assignment.
All of these facts portray premeditated coercion to any
unbiased person seeking out the truth to render justice.
The official saw to it that there could be no witnesses

and therefore who except the two participants and God himself

could prove or disprove what occurred in that closed office.

Therefore, the circumstances in the above listed "stage setting”

should have convinced even the most dubious of the mischief
afoot by this Company official. In such an erroneous award it
causes wonder that perhaps even a deposition from the only
witness, listed above, would have been acceptable to a majority
so cbviously intent upon seeking out excuses to ignore so

many sound prior precedents on this issue.

The evidence of record before this Board proves beyond a
doubt that a travesty of justice'has been committed by the
majority. The same evidence of record irrefutably portrays
that the findings and conclusions in this award are palpably

erroneous, and to which we vigorously dissent.
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D. S. Anderson, Labor Member “Ww. "Hearn Member
b %W
L/
rt, Labor Member E. J.

BE. /ﬁ. Haééae McDermott, Labor Member
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