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The Second Divigion consisted of the regular members and in
addition Referee David P. Twomey when award was rendered.
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That the Carrier violoted the Agreement of Seplenber 1

10

.—3..“1
subsequently smended, when on July 25, 167k Cerman Alfred I=
Jr., Torfolk, Virgi wag given a formal investigation Tor

charges that were nct specific, resulbing in being uanbu v dealt
with when he was dismissed fronm bhe service of the Norfolk and
Western roilroad Conpany effective September 9, 19(4.

That the Current violated, particularliy tule No. 325,
and Artilcle ¥V of 1ouu, when Mr. J, R, Nelkirk, Vice
President, Adminis sor Relations De“%v“meﬂt feiled
reply to clain appes o.f ice under dail 3,

Ihat ceceordingly, the Forfolk and Western Railroad Ccoapany b
daered bo reinstate Carman Alfrud 1 aniels, Jdr., Lo qoxv“"
clL seniority rights nalmpsired., vpay him for ail Time lost i
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That accordingly,
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carriers and the ennlove or ewu]oyes invelved in
meaning o7 the

't as approved June 24, 1934,
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vice and that he be afforded all benefits that
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twment Doard has jurisdiction over the dispute

to said disyute valved right of appearance at hearing thercon.
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The Claimant, Mr. Alfred Doniels, Jr., was employed at the Carrier's

Portlock Yard in Nor$olk, Virginia., Clainant was cited for formal
investigation to determine his responsibilitby, *f any, in connecltion with

theft of merchandise ffom freight car PC363086 arriving at Tortlock Yard
June 22, 197h. The formal investication was hel n July 25, 197h. By
letter datea September 9, 1974, the Clsimant was dismissed from the service
of the Carrier.

The Organization corntends thal the charge against the Claimant was not
in accordence with Rule 27 of the Agreement. We disagree. The notice %o
appecar for the formal investigation contained all the necessary elements of
a precise charge.

The Orgaonization conbends that a "prompt" investigation was not held as
required by Rule 37. We diszgrese. Rule 3( does not QLL fo%th specific
time limits., but fatber reagqaires that the hearing be "prompt"” The thefb
allegedly occurred on June 22, 1974, Th C wrrier's first knswledaa o the
sllezed event wes on June 27, 1974, The cntauvoq ior the foxmal investiga~
tion was dated July 3, 197H, wibh the heaﬂLng date initielly set for July
16, 197h. Due to two reasor e : ety requested by the Crpenization,

the hearing was held on <
July 25, 1974, was
investigation time

that the ha@r¢1g held on
circurstances, wnich reguired

We have reviewed tkc record and find that the investication was
conducted in a fair manner. The record reveals that the Claimant was very
ablv “en?eeented oy Lho Local Chairyman, along with she Assistant Local
Chairm and the Claimant's Commitleeman The Claimant was allowed to call
d;i w1tnerse; he degired, =and to present his case as he and his representa-
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tives saw 1it. He end Lis representabtives were given full opportunity to
cross examine all wiltnesses.

There 1ia gubsta
the Carrier's findir

before the Board to support
totality of the testimony
i
ar
3
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ntivl evidence in the record
; he instant case. The

of Gang Leader Snmelser Leader Thomas., Captain of Dolioo Benton,
Sergeant Ddwards R, Hili sarpOru the Carrier's finding that the
Claimant was is:xAP talliie radio So use ring his tour of auby

on June 22,
end of his tou
support a fwﬁﬁ*
inspect Tra:

not turned in by the Claimant during or at the
1e testimony of the above named witnesses
imant wag one of the Carmen assigned to

. & ) ] ntocer TC363086 on June 22, 197h; that the
seal on the r;ght side Creight car FC363086 was missing when the car was
delivered to the Beltline Interchange on Junz 23, 197h4; and that, on June 27,
1977, the consignee of the freight car in question, Colonial Storesg, found
the radio inside the Treight car aud also dLSCO¢cLem thaet certain merchandise
was missing from the car, The Claimant denled taking any merchandice and
stated he turned the radic in before working train u#. Carman Jacobs
testified that the Claimant did not have a radio when working train 8lh,
thes he was with Claiment all night, and that the Claimant did not enter The
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box car in ‘question. Carman Ingram testified that he rode home with the
Claimant and that there was no merchandise in the Claimant's car. The scope
of review of this Board is to assess whether or not the Carrier has met its
burden of proof of nresenting substantial evidence of probabive value which
supports its action. The scope of this RBoard's review does aot include
resolving confiicts in testimony or evidence. The finding of the Carrier
that the Claimant was responsible for the theft of the merchandise in
guestion, since it is supported by substaniiazl evidence of record, must
stand.

The theft of merchandise is & most sericus mabber, and we cannot find
that the discipline of dismissal was arbitrary, capricious or excessive.
Je shall deny this Claim.
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Claim denied.

NATTOWAL RATITROAD ADJUCTHENT BCARD
By Order of Second Division
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Atvest: Exzeutive Secretary

Mational Railroad Adjustment Doard
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> Asgigtant

Dated at Chicaso, Illincis, this 3Cth day of September, 1977.



