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The Second Division consisted of the regular members and in
addition Referee Walter C. Wallace when award was rendered.

System Federation Wo. 45, Railway Employe
Department, A. I'. of L. - c. I. 0.

Parties to Dispube: (Carmen)

PN TN TN SN TN

St. Liouls Southwestern Railway Company

Dispute: Claim of Tmployes:

1. That Carmen Melvin Geiggar and B. L. Cook were unjustly withheld
from service begiming October 6, 1975, and were subsequently
unjustly diqﬂﬂ ssed from service without a fair and impartizl
hearing by the S5t. Louls Southwestern Railway Company on Januvary
1k, 1976, in VLOLaDiOH of rules of the controliing agreement.

2. That the St. Louls Soubhwestern Railwey Company be ordered to
restore Carmen Melvin Geigear and E. L. Cock to service. made
whole in every resvect, including seniority end vacation rights
unimpaired, all health and welfare and insurance benelitvs,
pension benefits. including Railroad Retirement and unemployment
and sickness insurance,and all lost wages.

Findings:

The Seccond Division of +the Adjustment Board, upon the whole rccord snd
all the evidence, finds that

The carrier or corriers and the employe or employes involved in this
dispute are respectbively carrier nnd employe within the meaning of the
Reilway Labor Act as epproved June 21, 193k

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon,

Claimants were bobh Carmen of the St. Louis Southwestern Railway at
Pine Bluff, Arksnses prior to their discharge. The evenbts giving rise to
this dispute commenced on or about October €, 1975, when Claimants were
bhoth removed fram rvice pending a hearing because of thelr &llegod
involvemertt in t'b m% o of tireg from a freight car in transit at Pine
Bluff on Cetober 5, 1975. Carrier ’LDCQU‘LU the hearing for Noverber 12,
1975 by letler dated October 22, 3},). On Fovember 10, 1975, the CvacraT
Chairmsan, at the request of one of the Clulmants, ssked for DO"LnOﬂLanu of
the hearing to a rutually agreechle dabe bectuse of the fact that th

Claiment was schednled to appesr in criminsl court for the ocame mabbtr on
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November 12, 1975. Carrier agreed to this postponement. Thereafter, by
letter dated December 29, 1975, Carrier rescheduled the hearing for Jenvary
7, 1976 and, after the conclusion of the hearing, by letter dated Jamary
1, 1976, Carrlar‘r officer notified Cleimants of their dismissal from

service as a result of the evidence developed during the hearing.

Procedurally, the employes contend that Carrier violated the provisions
of the controlling agreement, and particulerly Rule ol - 1, when it removed
the claimants Trom service and thereafter failed to promptly hold & hear
as the rule so stipulates. Award 6541, between the same parbies, is cited
for support. Carrier defends its position regarding this issue on the

basis that the hearing was robt scheduled until Fovember 12, 1975 because

both of Claimanbts' accusers, the Railwuy's Special Lgenuuﬁ could not he
present vntil that date, and that this wvas the bazis for the further
postponement until Januvary 7, 1976. Carrier IUI”EGI voints to the facts

that the hearinz originzlly was scheduled for Wovember 12, and postponed at
the Claimant's request so that it would not ceonflict with his court appezrance
on the saxe oflense.

irng
O

In discussing this procedural i
the charges against voth employes we
} i

ssue, we firet of all highlight that
Were
decisions From this Board vcbobuld1

cerious. Under a host of provious
; Lhe difference betwzen crv minal

D

i
1

e

proceedings and inbernal, railroad disciplinary proceedings, the two matiers
here were separcte proceedings and the oulcome of one may not necessarily
affect the oubcome of the other. iHevertheless, Csrrier favored Claimant’'s

request for & postponcment of the disc 1;1‘“°”v hesying so that he could
appear at the court to defend himself asainst criminal charges. Carricr
certainly cannobt be faulted for this favor it extonded to Claimant.

Secondly, we have reviewed the findings of Award 6541, cited by the
Orgunization for support of thelr pOu*t'OY There, we found that a delay
of 16 days to the date of hearing and & delay of en edditicnal 13 days for
rendering the decision was, under the circums tanceu. excessive. In that
case, however, Carrier mercly ass ssed the employe 45 demerits as a result
of its conclusions Following the hearing and permitied him to return to wor
as coon &5 it rendered its decision. £Ls we said, we found there that

"under all The cirownstonces of this case, (underscoring ours) ... the
o9 dsye suspension in ract ... exceeded the Limits of promptness ..."

We do not quarrel with the findings of that decision as it apnlied
es therein. Here, however, the Claiments wvere
charged with one of the mo t serious, i1 not the most serious, offense -

an offense, which, it proven, DOZﬁalL“ results in cisccharge. Thus, 11 was
imperative that they have Gl

the right to face both of their accusers, the
Railway's Special. Agents, at the same time, bo preserve every possible right
of due process wunich they might have under the agrcement.
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We also Tind thaf Rule 2L-L4 of the agreement between the parties
protects Claimants' ght thoroughly in the event their suspension or
discharge is found to be unjust:

"If it is found that an employee has been unjustly
sucpended or dipmissed from the service such employee
shall be reinstated with his seniority right unimmpaired,

and cormpenszaetad for the wase loss, if any, resuliing
from szid susbension or digmisstl. | (Underscoring curs)

veaced, supra, preserved

We concJuah that these two fact isc
S 1 J ghts under the contract and insured
ear

Claimants' procedural and substa
that they received a fair s 1 ing. Claimant, blmself,
consented to the postpons by'r ,r 5tilﬁ that the hearin: be rescheduled
to & mubually agreeable date so that he could appaar in Lourt answer to
eriminal charges. In Third Division Award 17107, this Board held:

"Therefore, the guestion to be resolved is whether
Claimant and O”rrier netvally agreed to the post-
ponement of the investigation thereby waiving the
ten (10) day requirement of Rule 6-\°)

We find thet the two parbies did mn**»lly acree to waive
Rule 63(a). In CarWie*‘s letter of July 19, Claimant
was apprised of the postponement end the reason
therefore. Claimant is presumed to know the provisicns

: of the Agrecnment as well zs the Carrier I postponement
of the wnvvntxgefvon would have been T““ILQLC““l O
Claimant or unduly penalized him, Cleimant had ample time
to object to the postvonczent. TIf he had objected, then
obviously there would have been no mubual agreenent to
waive Rule 63(a) as i% pertains to the ten (1.0) day
requirement.

However, Claimant's failure to object to the postponement
would lead a reasonable man to believe that Claimant
agreed to the postponement. Therefore, the provisions of
Rule 63(a) as regards the ten (10) day limit are weived.

Purthermore, we can find no arbitrary or capricicus action
by the Carrier with respect to the investigation that would
warrant this Board to overturn the findings of the
investigation nor the penaltiss imposed against Claimant.”

+

These findings were followed by Tuird Division Award 13523,

Tn Third Division Award 18536, we held:
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“"Carrier, furthermore, had the right to hold Claiment out
of service pending completion of the investigation, since
the slleged offense was an act of grossest disloyalty,
whiclh, if proven, would justify Claimant's dlesmissal. as
well ag being a Federal crime., Clalwant was protbr+eg
in this regard by Rule 31. which allosed Tor hig reinstate-~
ment with pay for ftime 7QOU, i he wos Inter exonsrited of
the cnaries. Con: o vme nos deprived of
any rights muarsy

"y

Tn Iirst Division Award 20 103 ve held:

"Phe carrier hzd unguestioned authority to take an cwploye
out of service in a serious offense when a prime Tacie
case of wrongdoing had been established. pending the final
debermination of the charges. The record indicates this
wes the cleay intention of the caryxier. I wﬁan!N to the
Division to be ill advised to allow the loose and inept use
of the word 'suspended’ to teind LlC w“OLG Jnvg.vquLo“*
procecdings, € 1ally when there L weote v(1on
to make whole

Swervice,

=nd coircumstances of this case,
the hearing was held as UIO“JJ } e foltowing the time Claiments
were withheld from sarvice mua tng the Claimants ware otherwige sufficiontly
aporis ;ed of the charge against then and received « falr and inpsroial
hedring.

We thus conclude that,

Turning to the merits, we find more than substantial evidence establishing
Clalnants' guilt. Tcsthon: of Carricr's two speciazl agents was clear end
convincing that they observed the Claimants in a truck driving to the

location of the freishl car containing the tires, place the t“ >s in the
rear bed of the truck, and then begin bo drive off the property. ot was

at this point that bokh of them were apprehended, end we find that Carrﬂev
has made a prima facie showing that Clalmants were

".)

There remains for us Lo discuss the appropriatensss of the discharge
penalty. We have consistently held that an act of theft, in any form,
if proven, justifies the discharge penalty, and we adhere to that principle
here.
AWARD

PR

Claims denied.
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WATIONAT, RATLROAD ADJUSTMENT BOAXRD
By Order of Second Division

Attest: Lxecutive Secretary
National FReilroad Adjustment Board
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__~Tosamarie Brasch - Adminisltrative Acsistont

[

Dated aé Chicago, Illigois, this 23rd day of June, 1978.



