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NATTONAT, RATLROAD ADJUSTMENT BOARD  Award No. 76O
SECOND DIVISION Docket No. 7515
2-SPT-TFO-'78

The Second Division consisted of the regular members and in
addition Refereec Abraham Welgs when award was anderad

System Federation No. 11k, Railway Employes’
Depaytment, A. ¥. of L. - C. I. O.

(
(
Parties to Dispube: ( (Firemen & Oilers)
(
(

Southern Tacific Transportation Company

Dispute: Claim of Employes:

1. That under the current agrecment Firemen and Oiler B. P. Dabill
was unjustly suspended on April 18, 1976 and dismissed from the
service of the Carrier on April 29, 1976 following an unfair and
improper hearing.

2. That accordingly, the Carrier be orderecd to:

(a)

()
()

IMindings:

Restore the aforesaid employe to service with all service
and seniority rights unimpaired, compensate him for all
time lost and with payment of 6% interest added thereto,

Reinstate all vacabion rights to the aforesaild empleye.
S

Pay ewvlove's group medical insurance conbtributions,
including group medical disability, dependents' hospital,
surgical and medical end death benefits premiume for all
time that the aforeseild employe is held out of service.

The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or erployes involved in this
dispute arc respectively carrier and employc within the meaning oi’ the
Railway Icbor Act as approved June 21, 193k,

This Divisi
involved herein.

Partics

to

-

on of the Adjustment Board has jurisdiction over the dispute

aid dispute waived right of appearance at hearing thereon.

During the middle of claimant's tour of duty on April 18, 1976, he
was withheld from service for Loa@uut on that day described in the following
statement of charge:
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"You are hercby notified to be present at the Office of the
Assistant Superintendent, One Spot Office, Fugene Yard, at
9:00 a.m. on April 23, 1976, for formal hearing in connec-
tion with your alleged failure Lo properly perform your
assignment and for sllegedly abgenting yourself from your
assigmeert on April 18, 1976, which mey involve the following
violaticons of the General Rules and Regulations of the
Southern Facific Trensportation Comvany.

Rule 80L: Thet portion reading employees will
not be retained in the service who are indifferent
to duty, and,

portion reading employees rust
repoxt the prescribed time anc
plece, remain at their post of duty, and
devobe themselves excliusively to their doties
during their tour of duby. They must not
absent thenselves from their employment without
proper suthority.”

Following the hearing, claimant was notified that he was discharged,
by letter of April 29, 19706,

O\u

Petbitioner claims that the notice of charges was nmt pe cific. 1In
many of our hwev'nws ewards, we have recognized that the inbent of the
"precise charge' requi aemts included in Rule 33 is ads~usta to advice
the OleOVLO under charse of the conduct lor which he is belng investigated.
The above quobed charge more than met that requirement. Furthermore, zince
"

A
il

no such cbjection was raised during the conduct of the hearing, clainmant.
under well recognized suthority, has effectively walved cny right he might
have to reise such an issue belatedly. We further find urzb cluinanh wes
accorded a fair and impartisl investigation during which 211 of his

stbstantive rights wnder the Agreement were preserved.

eviewed the record
rein to support
e and thabt there
claimant for his

We turn now to the merits of this case. Ve have re
of this case thoroughly. We £ind sufficient evidence the
the charge that claimant reported for work 35 mimubes lat
is no evidence in the record which could possibly excuse
tardiness.

“A S
assignment sbout 6:L45 p.m. and feiled to rebturn until 7:35 p.m., we find
no evidence establishing claimant's culpebility. In faet, claimant’'s

\

With repard to that part of the charge alleging that claimant left his
6!

supervisor testificd ot several points during the hearing that he Lad given
claimant telephonic pormission to leave the property to secure his lunch
and take medication for his cold. The Supervisor also testified thai he oid

o ke

not sel any specific time for claimsnt to return, but that he presumed
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he was aware that lunch periods ran only for twenty (20) minutes. Given
the nature of the Supervisor's open ended permission to claimant, we cennot
find claimant culpablce for this coifense.

Carricr also alleges that claimant was indifferent to and failed to
perform his assignment properily. IFrom the evidence of the record, we find
that claimant had UNQUPSUlOﬂuJLy ascconmlished a substantial portion of the
work he was expected to perform con the night in guestion. True, he had

not cleaned out certuin shanties, but at #bout 8:20 p.m., Carrier removed
him from scrvice pending a hearing. We think that there is insulfliclent
evidence in the record for us Lo conclude claimant failed to perfoim his
assigrment properly and we also conclude that if this were the cese, it
would be dwructlv related to and o part of the obsenteeism charge discussed
above.

Civen all the foregoing, we wust consider whether the discharge persltby
wag appropriate. Our review of the Carrier's highest officer's hanaiilg
indicates claimant's previcug record was reviewed with the General Chairran,
and that this previous record wus far from exemplary. Claiment hod
previously been disciplinsd 'oL shsenbeciom, and by claim s own admission
during the hearing, bhis Supervisors had, Just a feW’w;eks previous to this
incident, warned him sboult & ceatinuing Tog abgenteeism reczord. Cur
previous decisions have consistently recopnized that a"-*” gism, 1T
continmued, can subject an canO»e“ to th wlty of di frgm. Ve have
also recog ﬁluC: that a Carrier should uwbtilizse progressi isciplin: to
-@Lc a goad raith att to i@w(“ a1d correct the enployee, and 1L this

warrented. The following Awards are exmuples on
Tor ebsenbeelsm:

Second Division Award 6710 (Dolnick):

"Fach emplovee has an obligation and a dltj to repori on time
and work his scheduled hours, unlcss he has good and sufficient
reason to bv late, to be absenht, or to leave early, Those
reasons must be supported by competent and acceptable evidence.
No emmiovpe may repert when he likes or choose when to wori.

No railroad can be eff‘cienﬁly opcrated for leng 1f voluntary
absencces are condoned,'

Second Division Award 6240 (Shapiro):

"Phis Board has repeabedly pointed up the letrimenbal effeet
of absentecism upen the operations of the railrcads. (hward
181 - Carter, Award 5009 - Joi The confusgion and
disruption created when en erml sents himseld froy
vork without due notice to supervigl aivful nob only
to the amplioyer but to other employces ez weil. 2 therefore

connot Tanlt mansgenent when it tokes efTectlive moasures to

deber excennive absenbeelsm and thrainess.”
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Third Division Award 20178 (Lazar):
...The failua

re
matter. As sba
Ives,

to 7 rotect one's agsignment ic a serious
ted in Award No. 1MO0 by Refereec George S.

Uns UihorizLd nsences from duby, if nreve
Gy (“" o 3
T

Cousidering © e,
excessive and m0&1¢y Lhc uwﬂhhxr‘“ to a one (m) vear suspension. We also
conclude thut Carrier improperiy withheld cluimant fromorvice pending a
hearing. This wes not s "proper cose' which would Juctify suveh an action
under the male. Our declsions have consiste ntly recognized that proper
cases Tor cuspension - hearing are those mLere the enployee hos
committed a scerious offense which would jeopardiuze generzl safeby or
Carricr's operatbions, such as acts of thelt, insuvbordinetion, altercations,
ete.

e

Accordingly ., we find that Carrvier shonld compensate
loss sustained bebween Arvml 18, 1976 and April 29, 19706,
the time he was wronzsf ully'hexu {rom service. Cafrler
claiment for all & in excess of one vear i
disc‘a“ﬁ@ to The date of hi9 re’ﬁgtafﬂment. in aceo

1 3 eu n o

of the pariies’ agrs Jerrler may dedueb any cutside
o 3 £ (R Rocoymis 5 Oy 5 T T ol

TEp@lVﬂd during the pevrd i April 29, 1976, bto The do

reinstatenent. The ¢ for i: st and other henef

-

‘@r"t b e‘L‘,,‘C [c38] the parts

i

in the Agre:

AWARD

[ ————

Clain sustained in accordance with the Findings.

MATTIONMAL RAITROAD ADJUSTLIENT BOARD
By Order of Sccond Division

Attest: Ixecutive Sccretary
flationel. Railroad Adjustment Board

» v - . - 3 - ” N - = ey e 7Y
Dated ot Chicago, Illinoiz, this 1hth day of Jaly, 1976



