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Claimant was dismissed on August 20. 1975 for allegedly stealing four
new automobile tires, while he was employed as a Car Taspector.

Petitioner argues that the investigation never established the fact
that Claimant removed the tires from Carrier's property or indeed that he
was seen removing the tires from the box car in which they were being
shipped Additionally, it is arsued that the dismissal of the eriminal
action brought against Claimant for "insufficien® evidence" further
bolsters Claimant's position.

study of the transcript of the investigation reveals that there was
ample evidence to support Carrier's COHConlOﬁu with respect to Claiman
guilt. The record shows quite clearly thet the tires were on the box car
early in the morning of July 30th; that they were on Claimant's truck
later; that he did not notify any Carrier official of having "found"
tires; and finally, that he attempted to conceal the entire truck off
Carrier premises. Carrier's conclusicn was a reasonable one under the
circumstances.

Claimont was dicumissed by Carrier for violstion of certain Carrier
rules, rnot for any Vi OLab10ﬂ cf the criminzal code. It must be noted that
the quantum of evidence required in a criminel case is far greater than
that required in a carrier disciplinary proceeding: in criminel trials

the casec mist be proved "beyond a rezsonable doubt'; in a disciplinary
proceeding "substantial evidence" nust be adduced. Iurther, it ig well
established that the decision of & court in a criminal proceeding is not
dispositive of a Carrier dicciplinary proceeding. The Jurisdiction vested
in a Board such as this canrot be preempted by the counrbs (see 1hir3
Division Award 13127; PLB # 550, fward # Lhi6; and Award # 3 of PID # 1h62
among others).
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Based on the entire record, and for the reasons indicated above, the
Claim must be denied.
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Claim denied.

NATTIONAT: RAILROAD ADJUSTHENT BOARD
By Order of Second Division

Attest: Executive Secretary
M%$1onaL Failroad Adjustment Doard

T //f
/:hg‘”/ "’/’/
F Y
By / P W ST P W { e L
}?scmwrle glascn ~ nomlnlmurwt’ve Assistant

R

Dated ‘at Chicago, Illinois,-this Lst day of Noverber, 1978.
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The Second Division consisted of the regular merbers and in
addition Referee George S. Roukis when award was rendered.
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International Associatbion of Machinists and
Aerospace Workers
Payties to Dispute:

Chesapeske and Ohio Railway Company

1. That the Chesapeake and Chio R?ilway Carpany arbitrarily and
capriciously dismissed Machinist Gary Brown from service with
said Company.

2. Accordingly, the nzme of Gary Brown should be restored to the
Grand Papidas ?xoo ority rosber and Machinist Gar j uro i should
be permitted to r service upon meeting tlie necesrary physical

gualifications.

Findinggi
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The Second Divizion of the Adjustuent Loard, upon the whole record and
all the evidence, finds thatb:

The carrier or carriers and the emplove or embloyes involved in this
dispute are regpectively carrier and CmpLO'“ within the meaning of the
Railway Lebor Act as approved June 21, 193k,

This Division of the Adjustmwent Board has jurisdiction over the dispute
involved herein.

Parties to said dispubte waived right of appearance at hearing thereon,

Claimant was dismissed on June 18, 1976 for continuing uneuthorized
absences, Our review of the detailed record indicates that Claimant made
no serious attempt to protect his position or secure pwo ey medical
certification of his purported physical condition during the period Trom
March 5, 1976 t1ﬂou~“ April 28, 1976. 1In i ct when rcqu ested to sutlmit
valid medical verification of his asserted "back” problem, claimant
presented documentation to carrier on May ?l 1976, the date of the in-
vestigative hearing, which was dated May 11, 1976. We see no reason for
the delay.

Moreover, claimant acknowledged that he had not been examined by his
personal physician during the critical nonths of this absence, althoush
he had seen carrier's rmedical dcctor on Jamiary 16, February 2h, 25 and
March 5, 1976. When he was examwined egain by Carrier's physician on May
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10, 1976, the medical exsminey concluded in his lebtter to the Locomotive
Department Manager, dated May 14, 1976 that, "I have carefully observed
his posture, his gait, his °cnnd1ng and Qlttln&, his entering his auto-
mobile, and I am not at all convinced that there is sufficient disease
to keep him from working."

Clearly the record shows that claimant didn't take the necessary
precautions to insure his employment status.

His demeanor, if enyvthing, wae discernadly counterproductive. When
these nonchalent manifTestations sre assessed againgt the undisputed eye-
witness recital of his tennis plaving activities on May 10, 1976, we have
an inexorable compounding eifTect.

Carrier's evewitness testified that: "Mr, Brown was playing tennis
with intensity. ¥is serves were effortless and stylish, his drives were
volleyed both one handed and two har uci% soth right h@uuvd and Jeft
handed during the 40 minutes in which - Hsevvca nim,

This reportage doesn't cpitomize & person with a sustairned serious

.

brck injury. Ve find no credible evidence to excuse his absouce.

the relevancy and &pHWLcat on of
continually

Correlatively, we cannch dis
our decigional 12w to the specific facis herein., Clai
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absent without pixmﬂqs;on. Tn Second Division Award 734 erce
McBrearty stated that: "Whan a oo so consistent hebitually
abgent over a lorng period of time that his employment beco sericus
liability rather than &n asset, Carrier ig entitled to teu te his servic

Ve find substantial evidence to support carrier's disposition. We
will deny the clain.

Claim deniecd.
NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Second Division
Attest: Executive Secretary

National Railrozd Adjustment Board
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Dated at Chicaro, Tllinois, this  1st day of Novewber, 1978.



