Form 1 NATIONAL RATLROAD ADJUSTMENT BOAYXD Award Wo. 7788
SECOND DIVISION Dockel fo. TT7l2
2-EJ&E-CM-"'T72

The Second Division consisted of the regular members and in
addition Referee Abraham Weiss when award was rendered.

Systen Federabion No. 6, Railway Employes'
Department, A. F. of I. - C. I. O.

Parties (Carmen)

Flzin, Joliet and Eastern Reilway Company
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Dispate: Claim of Fmnloyves:

1. That os a result of an investigstion held on August 17, 1976
Carman B. Cardenas was suspended for a period of foriy-five
working days. $Said sucspensicn is harsh, unrcasonable, excessive
and in violation of Ruie £100 (oid Rule #35)

fS,r‘)

2. That the Carrier be ordered to compenszite Cerxman E. Cavdenas,
hereinafter ,rezﬁ?,ea to as Clainent, for eight hource &t the pro
rata rate for cach of the forby-five days that he was susrenied

from service, pLLs cn 2dditionnl eight nours pay et the pro rata
rabe Tor cuch time Mr. Cardenss was nob elloved to work his turn

on the overtime board during the forty-iive day sucpension period.
Findings:

The Second Division of the Adjustment Beard, vpon the whole recerd and
8ll the evidence, finds that:

The carrier or carriers and the employe or ezployes involved in this
dispute are respectively carrier and employe within the meaning of the
Railway Labor Act as approved June 21, 193h.

Thig Division of the Adjustment Board hag jurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thercen.

Claimant was charged with causing demage equipment, as a
result of which he was sucpenrud for U5 davs. The of Carrier's
charge ig that & Wreck Truck driven by Claimant was dahwgea by a Condoels

Car becatuse Claimant had parked the truck too cloce to the brack,

The Organization's defense iz that Cavwler submitbad no substentive
evidence that the truck o actually foul o the trock before the wceidents
that pricr to the investigation & Cerrier ciTicial discussed th cLalm with
another erploves and 1nd|catea the degree of discipline that woull be

’ﬁosed' and that Clajnwau A1d noht recelive a ¥ in bh&t the

saring Oificer ct in wwlfﬁule roles by'yf nary investigation,
pleferﬁwnu he cha c
decision, and aenylng the Cldim upon arpeal,
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With respect to the Organization's claim of insufficient evidence
that the truck was too close to the track, the transcript of the hearing
held August 17, 1976 includes the following exchange beltween Mr, Reed
(Hearing Officer) and Mr, Cardenss (Claimant):

"Q. Did you check to see of this truck was in the clear before
leaving for the derailment on 31 nuap?

A, At the time that I, before T left, T locked from the back of
the platform and I seen T was clear, T didn't pay no sttention
to the front end, I asswmed that the front end was clear also.

Q. Then you looked from the platform ot the rear of the truck----

A, Yes, sir.

Qe -~bul did not look at the front end of the truck, and assumed
that yvou were in the clear,

A, Yeg, sir,

Qe Did you make any provisions bo block 33 Hump so cars could nct
be gwitched in?

A, No, sir.

Qe Mr, Cardenas, how long have you been the truck driver of
Truck 1422

A. Avout three or four years.
Q. Three or four years?
A. Yes, sir.

Q. Do you often check only onc end of your truck te see if itts
clear of the track before gbandoning it?

A, No, sir.

Q. Would you explein why you didn't check the front end of your
truck on this particular day.

A, T don't know why I didn't check it. I don't know."
The following discussion at the investigabion also beurs on the issue

of the quantunm of evidence. The Hearing Officer questioned Witness Knapp,
General Cay T'oreman:
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"Q. Mr. Knopp, are you familiar with the incident under investigation?
}\3.. Yeg’ Sil‘.
Qe Would you describe your knowledge concerning this incident.

A, ——e=T arrived at the west end of Hump 33 at approximately
10:25 z,m. and discovered thal Truck 142 was fouled on Track
33 Inmap end had been sbruck on the right side by ATSE 7568k,
gondola, causing cstimated demeye of ¢18C0 to Truck ihe....
I messured the dimimﬁuc from the rail to the front tire of
Truck 142 which woas 25 inches.... L went o the switeh on 33
Hump alb the west end and found that the track was not blocked
by a switch block or had no dine flag on the tracik.

Qe Mr. Knopp, did you state Truck 142 was Lleft foud of 33 Hump?
A, Yes, sir,
Q. What do you mean by foul?

A, The truck was nob parked in clear of yail and too necar for any
car to be kiclked or switch 1 into thut tracl,

inches from this rail.
his truck belng struck

Fal

What would be a safe distance Lo prevent
by cars moving past?

Q. You testified the right front wheel wag 5
e
L

A,  Normal wey to find out 1if cloaL ce, if you have clearance on an
adjacent track, is gbtand against the track, reaching oubt with your
oppositc arm, xnrch 1is aDprOKJL tely three fool.

Q. Are you ghating this damsge was caused by Truck 112 being left
too close to the rail on 33 Huap?

A.  Yes, sir."”

Neither Claimant nor hisg representative questioned Mr. Knapp regarding
these statements. Claimant's representative, in fect, elthough contending
that the switch crow bore scme responsivility for the accident, since they
had a clear view of the area, stated &t the hearing that "if 'I'ransportation
is nob going bo bake charge of their responsibility then they cannot expect
employees of the Car Department bo be penalized for thelr cortributory
negligence.” (underlining supplied)

AL another point during the investigation, the Organization's representa-
tive commented:
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ese L believe there iz some dual re:spons:.b'? 1lity here, or
I'11 gzy that, I'11l allege that there ic some dusl
esponsibility here, I'm not seying that., uh, Mr, Cardenas

(Claimant) has not done anything wrong hut I know that

o]

the switeh erew chould have looked dowm the track too."

Claimant alisged at bthe invesbigation that:

reen told, rot by mancgement but bV "11. persor 1191
I

runist ment is slready ©
given a 230 day suspension...."

Neithey Clai

”t nor his representative called any witnesses to
substantiate this

artion.

The Organizaticn has «lso cmrg"eo, tha

!
1=
fair hearing, referring to “Uhm maltinle e Hearing Off1

dild not receive a
20
]

2 ol » eited
above. Ve have corefully revicwed tue Aoy cd o our abtentim. Ve
have carelully died the t Mnscrzpu of & TR sind

gabion, Ve Tind no
evidence in the vecord before ug bhat Clad e

Jlevimey s donled due process by
the statements, asctions, cor conduct of the lecaring Cilicer.

L Carrvier hag
Tif iigcipline as
is not this Board's i‘unctjon to disturd Ca f*r~ er's findings unl

arbitrary action can be established. Lo such arbitrary oy capricious

BATURA

actlion has been shovn. We mush, therefore, deny Lhe claim,

The repom‘lr—*r‘""nce of the evidence 'LL_“"L"‘?’—‘S
the cnsr(;e asainet Claimant so as to jus +

Casd <

AWARD

Claim denied.

RATTONAT, BATTRCAD ADJUSTMENT BOARD
By Order of Sccond Division

Atbtest: Executive Secretary
National Railroad Adjustment Board

Dated &t Chicago, Jllinois, this Uth day of Jenuary, 1979.



