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The Second Division consisted of the regular members and in
addition Rcferee Herbert L. Marx, Jr. when award was rendered.
System Federation No. 1, Railway Frployes'
Departunent, A. ¥F. of L. - c. I. 0.

Parties to Digpute: (Electrical Workers)

NSNS N N

Consolidated Rail Corporation

Digpute: Claim of Employes:

1. Thaet under the current agreement, Electrician Robert J. Ficrito
was unjustly treated when he was dismissed from the service of the
Carrier on March 1, 1977.

2. That, zccordingly, the Carrier e ordered to reinstate Electrician
Robert J. Fiorito to his former position with scniority rights
unimpaired, vacation righte, sick leave benefits and all other
benefits that are a condition of employment unimpaired and
compensated for all lost time plus €% annual interest on all
such lost wages, also reimbursement for all losses sustained
accoun®t loss of coveraze of health and welfare and life insurance

agreements during the time held out of service.

Findings:

The Second Division of Gthe Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the
Railway Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has Jjurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon.
X e An p g

Clajimant was dismissed from service on March L, 1977, following en
investigebive henring concerning his absence withoubt permission for Tive
working days bebween Jamuary 7 and Jamnvary 17, 1977. Review of the
investigative hearing record shows that, by the employe's own vestimony,
the Carrier had good cause vo find the Claimant improperly abgsent from
work. The claim of inclement weather on four of the Tive days was judged
to be insufficient reason by the Carrier, and the Board finds no basis to
deternmine obtherwice., In assessing the severity of the disciplinary penalty,
Corrier considercd the Claimant's worlk rccord, which shows Two previous
suspensions within the previous nine months for the szme causge. There is no
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bagis for questioning the severity of the penalty by the Board under
these ciyrcumstances.

The Organization raises two procedursl points in its presentation to
the Board. There is no direct evidence bei'ore the Board to show that thesc
avrguments were raised on the Droperty, and on this besis they are
inadnisszble before the Board Wven assuming they were raised during the
course of the dispute, howevel, the Board Tinds no merit in Lhem,

The first point iz that the Claimant did not recelve a "fair and
impartial trial" as reguired under Rule 6-A-1 (&), because the heering
officer, in the words of the Orzanization, "praoferred the cherges, weighed
the evidence and then ossegeed the penalty of dismigsal', The Tozard has
found in meny previous awards that such circumslbances are not necegsarily
prejudicisl to a fair end iwnnrtiﬁl trial. Txzmination of the records
shows that the Claimant was given full opoortunity to explain his conduct
and that he was pro“¢,lv ﬁcorcseﬂzed by the COrgenizati on. TIn defense of
its posit cvvization cites Award Mo, 6795 (Tiischen), which,
sn finding that the 'lazmant was deprived of a falr hearing, slated in
part:

"The Carrier supervisor who preferred the charges againgt
cledmant was the chiel yitness azuinst cln;rm't at the
hearing, yet he elsc veighed one evidence and assessed
the pcnalty of dismissal following the investigation...
(Enphasis added)

1t

Tn the present case, i1t cannot be said that the hearing officer was
the "chief witness asainst claimant'; inde cd thp facts were permitted to

speak for themselves, with the Cluxmant offered full opportunity for
rebuttal.

The Orgenizaetion's second point is that the Claimant should be
exonerated because he camplied with Rule 22, which reads as follows:

"An employee unavoidebly detained Ifrom work on account
of illness or for other good and suflficient causes

shall notify his forevan not later than the close of the
Pirst day of sbsence, 1T possible.’

in nmumerous previous awards, Twle
s ence reporting but does not, by
L, eva to condone zhsenteeism -- agoravated in this instance over
iod of ot leust nine months. TFurther, Pule 22 refers to "good and
cient causes” which were not found in this instance,

As explained in Award To. 7ThS and
22 h specified purroses regulring abs
itse
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NATTONAT, RATTROAD ADJUSTMEITT BOARD
By Order of Second Division

Attest: Execcutive Secretary
National Railroad Adjustment Board
-
l\On(

L e

Dated at {hw coso, Tilinois, this 10th day of Jaunuary, 1979.



