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Hester testified that Claimant ceame to the washroom, announced that
they would settle their differences, and proceeded to hit him several times
injuring his left eye. Hester asserts before the altercation started he
attempted to leave the washroom, but was prevented from doing so by
Claimant, who pushed him away from the door and then assaulted him. Tt
was not until Claimant left the weshroom that he left and got assistance.

Claimant, on the other hand, testified that Hester summoned him to his
office; that Hester pushed him; that he was acting in self-defense when
the two "grappled"; and that he did not hit Hester. Claimant also stated
that his shirt was torn and his back scratched during the altercation,
Carrier's Special Agent, called to escort Claimant off the property,
stated at the hearing that he observed Claimant changing his clothes in |
the employee's wash room preparatory to leaving the property, but did not
gsee any torn clothing or gcratches, nor did Claimant mention any injuryve
The Shop Superinbendent, who accompanied the Special Agent, affirmed the
Special Agent's statements.

We are thus confronted with a conflict of testimony. Numerous awards
of this Board have ruled that it is not the Board's function to review
8 Carrier's determination of the credibility of witnesses or Lo resolve
conflicts in evidence unless it can be demonstrabed that the evidence is
insufficient or that the Carrier acted in a capricious manner, The transcript
in this case conbtains substantial evidence in supwort of the charges
against the Claimant. o arbitrary action on the part of Carrier is here
shown.

The Organization, in its rebuttal, stresses that the Carrier did not
call Mpr. Buress as & witness-~to testify as to whether the General Foreman
did or did not ask Claimant to come to his office, as alleged by Claimant.
However, neither Claimant nor the Organization requested Iir, Buress'
presence at the investigeticn as a witness for Claimant. Furthermore,
Claimant was ready to proceed with the investigation and did not proffer
or offer to proffer additional evidence into the record at the end of
the hearing.

The weight of the testimony supports Carrier's findings. We will not
disturb Carrier's discipline., The claim will be denied.

AWAR D
Claim denied.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: Fxecutive Secretary
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Dated at Chicago, Illinois, this 10th day of Jamuary, 1979.



