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The Second Divicion consisted of the regular menbers and in
addition Referece Ierbert I. Marx, Jr. vwhen award was rendered.

( System Federation lo. 2, Railway Fmployes’

( Department, A, ¥. of L. - c. I. O.
Parties to Dispute: ( (Electrical Workers)

( +

( Missouri Pacific Railroad Company

Dispube: Claim of Imvployes:

1. That the HMissouri Pacific Railroad Company is vieolatlive of Rule
32 (a) and (b) and has unjustly dealt with wnd damaged Divisicn
Tlectrician D. J. Zoster when they denied hin the right te a
fair and imoorbial hearing on March 1l, 1977, subsceguently
dismisging him from

DWM-837-D1 dated Mareh 19, 1977.
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2. That, accordingly, the Missouri rTacific Railroad Company be
ordered to compensate lir, D, J. Foster as follows:

(2) Compensete for all time lost plus &) enmval interest

»e

(b) Return to service with seniority rights unimpaired;
(¢) Made whole for all vacation rights;

(d) Mede whole for all health and welfare and insurance
benefits;

(e) Mede whole for pencgion heneflits including Railroad
Rebirenent and Unemployment Insurance;

(£) Made whole for eny other benefits that he would have
earned during the time withheld fram service;

and, further, any record of this disciplinery action be removed
frem his record.

The Second Division of ‘the Adjusbment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes irvolved in this
dispute are respectively cerrier and employe within the meaning of the

Railway Tabor Act es opproved June 21, 193k,

This Divieicn of the Adjustment Poard has jurisdiction over the disrute
involved herein,
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Partie to said dlspute waived right of appearance at hearing thereon.

Claiment was dismissed from service on March 19, 1977, "in conne tion
with your'br:wa an ent from your assigment between 8:15 A.M, and 3:50 P.Mp>
on Jamary 26, 1977, and fals ification of time siip in that you reported
having performed eight hours work on that AalCioso

)

Pules 32 (a) and (b), of which the Organization clainz violation by
the Carrier, provide in part Tthat on erploye "shall nol be disciplined or
dismissed withoubt first being given a falr and riiad ;aveutlgatloa and
that "the employe WﬂLJ bw ““Dwisﬂd ol the preci rge soainst hin',

Review of the record o arguments in connebtaon therewith

show that the Claimaxt full, Pu’r and impartial hearing, was
gfforded full represe: 4 his position, uu.ﬂocmmbt was 1left -=
before and during the the i“suw et hand vus the Clajrmant's
activities on Januarv 2 *a account for such duy through nis

time recording

9

The heari 1@ yecord docs indeed disclosge dlrect conflicts in teatbimony,
o e

There was testinony as to two diffe ;:ﬂt tﬂle“”PQG reports made in the carly

.‘

morning to ~er employes by the Cladimant; whather the Claiman b adviased
these Two enploves in a conflicting manner or the testimony of ons or woth
of the embio"cD was inaccurette was net, or could not be, 1ully resolved.
There 1s the CL&lFaﬂu'S teumlxm-,, suprorted by signed Luuuuuwnts, that he
onewt the day of Jamuory 20, 1977, on personzl business in Iusk, Texes,

and apparently conbreary testimony by two Carrier investigutive agents thatb
Cl“lwant'" personal vehlcle was ohserved elsewhare during the middle of the
day. These qa&stwobu ere not fully resolved, but the Doard finds they are
not central © e single issue at hand. Cia-“@nt nekes no claim that he
verforned WOﬁk cor the Carrier on Jamuary 26, regardless of his particular
location that day,

.
g
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Cleimant also realily admite initielly claiming eight hours' pay for
the day on bis time slip. IIis claim, however, was that this was simple

a
error and that, when it was called to his attention by the Carrier, he
promptly returned the pay for that day.

Claim for vay for time not worked and not othervise comden
a serious matber, going to the heart of the employment relatl
the claim for pay was rqvlv a mistake, the employe moking th :
be prepared to offer proof and loglcal reasgons ior the error; otherwlise,
any false claim, upon 1te discovaery, could be de i

fended by clalming

"misbake''. The Poard Tinds no such convincing preof nor unusual circumstonces
in this case. The Claimantts defense is not enhnunced, in addition, oy the
unclear account of events of the day as referred to herein. Claimant's
particular position of woyking from day to dey without direct supervision
enhances his responsibility Tor zecurate time reporting.

}_
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Given all the eirveumstances, however. the Board finds that the pensluy
of dismissal in this instance is undvly harsh, The Board will modify the
Carrier's disciplinary action to the crbent of re »storing the emplovee to
seniority status withoub bw::L ay and x-xithou‘b restoration of retroactive

k2 2t Cls at's positionwas ebolished, ag &

benefits., The Board hOm’
maister of record, or

Claim sustained to the extent vrovided in rindings.

HATTONAL RAT T;O,JJ ADJUSHEMTIT BOARD .
By Order of Second wivision

Attests Execubive Secrebary
National Raillroad Adjustment Boar

e S R
st T "

fogistant

thig 10th day of Januvary, 1979.



