Form 1 NATTONAT, RATTROAD ADJUSTMENIT BOARD Award No, 8130
: SECOIID DIVISIOI Docket No. E019
2-N&W-FO=-"79

The Second Division consisted of the regular mermbers and in
addition Referee Robert &, Fitzgerald, Jr. when award was rendered,

( System Federation o, 16, Railway Fuployes'
( epartment, A. Fo Of L. - Ca I. O-
(
(

Parties to Dispute: (Firemen & Oilers)

( Norfolk and Western Railway Company

Dispute: Claim of Fuployes:

1. That under the current agreement Leborer F, 1T, Wilkerson was
unjustly assessed a Tifteen (15) day deferred suspension on
July 25, 1977. As a result of & second investigation, held on
the seme doy, L. Wilkerson's fifteen (15) cay dexerrsd suspension

became an cctual suspension from the serviee of the railroad,

2. That Iaborer ¥, M.
- out of service pending

3. That seccordingly bl
and make him vhele
including vacabion rigr
beneTits, and any othe ne
lost as a result of ¥, I, Wilkerson's suspension,

The Second Division of the Adjustment Board, upon the whole record and
21l the evid:nce, finds thal:

The carrier or carriers and the employe or emnployes involved in this
is e e respectively carrier and employe within the meaning of
d te are respectively carrier and employe within the meaning of the
Railway Iebor Act as approved June 21, 193k,

This Divicion of the AdJjustrent Zoard has jurisdiction over the dispute
involved herein,

parties to said dispute waived right of appearance at hearing thereon.

This case arose becausc the carrier issued a deferred suspension of

+ eting heid on July 25, 1977. The clain
involves only the prepriety ol the coprrierts igsuance of the 15 days deferred
susponsion, and does not invelve the lster irnogition of the 15 days
suspension &t a subsequent meeting on that date,
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In this case, as is found in most discipline cases which come to our
Board for appvellate review, petitioner has advanced a number of arguments
that amount to nothing more or less than a reguest thatl this Board substituse
its judgment for that of the Carrier on the issues of guilt and discipline.
A1l Divisions of this Board have consistently recognized the fact that
Carriers owe to emploves, and to the public, a heavy legal obligation to
maintain discipline srong those in their employ, and it would be both
illegal and irmproper for this Board to atteupt to impose any restriction
upon a Carrier's complete freedom in disciplinary matters excent to the
extent of recoznizing and applying restrictions ereated by an applicable
labor agreemont Otherwise, we do not substitute our judsment for thav of
Carrier; we do not weigh evidence; we do not attempt to resolve conflicts
in testimony; we do rot pass upon the credibility of witnesses, One of the
more Jucid expressions rendered in this regard is found in Third Division
Award io, 5032, vherein Judge J. S, farker stated:

"% Cur function in discipline cages is net to
substitute 01r Judm for thz comvany or decide
the natter in accori what Y "ht ow ﬁi”%*
not hove done but to
pass upon the
there is saz2 \
of gui’ty. Cnee thai
affirmative ©
a natter which r o)
Coupany and we are not warrant
unless we can say it clearly sppears from the record
that its action with resrect thereto wus so unjust,
unreasonzvle or arbitrory as te constitute an abuse

of that discretion, " (Undsrscore ours)

ed in disturblzz it

Further, it was stated in Second Division Award Io. 6489 (Bergman),
where we found:

"Although the evidence has been discussed, it does not
mean that we could substitute our judgrent for that of
the Carrier, The preccdasnt for this pcliecy is over-
whelming in rrior Awards, lleither do we sit to do
equity. Ye ars zn app:11¢ue pody, in effect, to review
the record and con v the contentions of the parties,

We looi for evidenc of srojudorent, ebuse of discretion,
arbitrary or canricious zction which could lcad to a

re veroul on +hose grounds, We do not resolve conflicts
in tesbhimony unless the [ nanl Wade ray fall into
the cate~ories listed above. As indicated, we find
substantial evidence to support the conclusion resched,”

0
D i
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See also Second Division Award Tos.:

7802 (Roukis) 7122 (Bischen)
7473 (Weiss) 7103 (0'Brien)
7437 (McBrearty) 6866 (7umas)
7363 (Twomey) 6525 (Franden)
7278 (1arx) 6408 (Lieberman)

The reference to "substantial evidence" in Award No, 5032 is significant,
Tn railroad discipline cages, the Carrier is not bound to prove Justification
beyond a reasonable dovbt, as in a criminal case, or even by a preponderance
of the evidence as does the party having the burden of proof in a civil
case, The rule is that there rmuct be substantial evidence in support of
the Carrier's actions,

Substantial evidonce was set forth by the United States Supreme Court
as follows:

"aubetontial eviderce ig more than a rere seintilla, Tt
means sw 1o b oevi uunc? & > 1wult mind r' ht
accent o ton, (Consol, Id.
Co. V.

Tn this cass we are
was assescsed folleowing a |
was adduced to vrove thidt guilty o
deferred suszension, uron the
the elaim, concerning the deferred suspension,

sferresd suspension, which

=n substantial evidence
conduct to Jjustify the
foregoing, we will deny

AT WoLen ore o

Clain denied,

HATTIATAL RATIRCAD ADJUSTIEITT BOARD
By Order of Second Division

Attest: Txecutive Secretary
road Adjustment Board

Hetional Rail

3

{ : " . o EI
Dated at Chicago, Illinois, this 27th dzy ol Sepleiiner, 1979,



