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The Second Division consisted of the regular members and in
addition Referee Richard R. Kasher when award was rendered,

( System Federation No, 7, Railway Employes'

( Department, &, F, of L. - c. I. O.
Parties to Dispute: ( (FPiremen & Oilers)

(

( Burlington Northern Inc.

Dispute: Claim of Employes:

1. Under the current controlling Agreement, Mr, Faul R. Dees, Hostler
Helper, Havre, lontanea, was uvnfairly dealt with when the Burlington
Northern Ine., placed an entry of censure on his personal record,
effective April 28, 1973.

2. That, accordingly, the Burlington Northern, Inc. be ordered to
remove the entry of censure from his perscnal record.

Findings:

The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the
Railway ILabor Act as approved June 21, 193k,

This Division of the Adjustment Bosrd has jurisdiction over the dispute
involved herein,

Parties to said dispute waived right of appearance at hearing thereon.

Claimant was assigned as a hostler helper at the Carrier's Havre,
Moniana Diesel Shop. The incident which gave rise to the instant claim
occurred on March 31, 1978 when the Claimant telephoned the Carrier at
1:52 p.m, (one hour and eight minutes prior to the starting time of his
assignment) and zsited permission to mark off that date for "personal
reasons'.

The Claimant did not work his assigrment on March 31, 1978, The Carrier
issued a notice of investigation dated April 1, 1978 in which the Claimant
wag charced with "failurs to prciegct your assigrment as Ieborer, ebsenting
yourself without authority on March 31, 1978".

The investigation was conducted and the Carrier concluded that the
Claimant was guilty of the cherge and diseiplined Clairant by the entry
of censure on the Claimant's record, The censure wes Tor the Claimant's
"failure to Tully comply with regquirements of kule €65 of the Burlington

Northern Safety Rules'.
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Rule 665 providas:

"Bmployees must report for duty at the desingated time and
place, They must be alert, attentive and devote themselves
exclusively to the Company's service while on duty. They
must not absent themselves from duty, exchenge duties with
or substitute others in their place without proper authority."

Tt is the position of the Organization that the Corrier crred by
imposing diseipline in this case, The Organization contends that the Claimant
informed the Carrier of his intended absence more than an hour before the
start of his shift ard requested the day off due to an emergency concerning
a flood at his Tather's farm, 'The Orgenizaztion states that there is no
doubt that the Claimaut notified the proper authority of his intended
sbsence and in view of Rule 15(f), which provides that "An employe wnavoidably
detained from work will not be diseriminated against”, the Claimant should
not have been disciplined.

The Carrier contends that the elaim should be dismissed since the
requirements of the Railway Lebor Act, regarding conference on the property,
were not followed. OCn the merite, the Carrier contends that it did not
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act arbitrarily and copriciously when it »iaced an ontry of censuve upon
the Claimant's record, It is the rvositicn oif the Curpier that the Claimant
absented himself from work without obtaining proper permission to do so
and therefore the discipline imposed, which the Carrier contends was mild,
was Justified,

3

The record does not suppert a finding that the reguirement regarding
conferences with the highest designated officer of the Carrier, as specified
in the Railwey ILabor Act, were not met, Therefore, we turn to the merits
of this claim,

There is no dispute that the Claimant did not work his assigrment on
the date in question. Ieither is there a question of the Claimant’s having
contacted the Carrier concerning his expected absence, The following
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excerpts from the investigative transeript are gignificant:

"Q. Will you plecse state what transpired during your phone
conversstion with Mr, Dees (Claimant)?

A, About 1:52 p.m, Mr, Dees (Claimant), Hostler Helper asked me
for the day off. I asked him the reason and he answered
'Perconal Reagons', 1XGhen told him that permission was
not granted, He replied, 'what do you want me to say?!

T again asked him the reason and he replied again, 'Ters nal,’
Again I said to him, 'permission is rot granted for personal
reasons' bubt that he would be written in the lay-off book,

le then rung up terminating the convercation and T entzred him
in the lay-off book as follows: 3-31-T3. TIeul Dees, lay-off
by self for personal rcasons, permission is not granted,

1:58 P.M., R. Girres (oreman).
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Mr., Girres (Foreman), you refer to the lay-off book., Is

the lay-off book the record that you keep at the Diesel

Shop to keep track of all employes that call in for the

purpose of laying-off in any manner?

That is right.

And you stated to Mr. Dees that he did not have permission
to be off?

That's right.

Did Mr. Dees later report to work at 3:00 P,M. on March 31,
19787

Not to the best of my knowlelge.

Did Mr, Dees have authority from you to be off on March
31, 19787

He did not,"

above is the essence of the Carrier's case,

following excerpt from the transcript 1s the renditicn by the

regarding the above quoted conversation with his foremen:

Did you report for duty at 3:00 P.M. on March 31 at the
Havre Diesel Shop?

No, I didn't,

Did you have authority frem any of your supervisors to absent
yourself frcm duty on the 3:00 P.M, to 11:00 P.M,. shift on
Mareh 31, 19787

I thought T did.

You heard Mr, Cirres (Foreman) state earlier that he advised
you that you did not have psraicsion to be off, tiwice, in his
phone conversation, Did you understend that this is

what Mr. Cirres was trying to coumunicate to you, that you
did not have permissich to be off?

Well, he said that you can't use 'Personal' as an excuse to
lay-off, But he said that he would put we in the beook. 5O
I figured that would ...
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"Q. Did you hear Mr. Girres tell you that you did not have permission
to be off, during the phone corversation?

A, Well, he said, 'I can't give you permission to lay-off using
personal reasons'

Qe Tn other words, he did tell you he didn't give you permission
to he off?

A. To. He said he couldn't accept the personal as a reason."

The above testimony clearly establishes the fact tnat the Claimant
sought to absent himself from work with permission ror "perso al reasons’
He did not receive the sought-after permission, Hed he told his foreman
that there was an emergency at his father's fzrm wvhich required the mover ent
of certain machinery to avoid the effe of a flood, it is conceivable
that he would have received the permission that he was seeking, Ilowever,
the record is clear that he was told, cn at least two separate occasions,
that he did not have ocrmissiol. Al*hough, Claimant stetes that he "thought
that he had pervission", there 1s nothing in the record to support the
Claimant's supposition, PRule 15(f) is not found to be wDDlWCwaC That
rule applies to an employe unavoldably detnined from work. That was not th
case for the Claiwuarb. e sougab persizsion to be abpsent from wori, the
permission was de“_ud, and he ebsented himself unilaterally, Therefore,
it is Tound that the Claimant was oroperly charged and found guiltcy and
that the diseipline imposed was appropriate.
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AWARD
Claim denied,

NATTIONAT, RATLROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: Executive Secretary
National Railrcad Adjustment Board
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J’WO?TEdI e Draschn - Administeative Assistant
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Dated at-Chicago, Illinois, this 28th dey of November, 1979.



