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The Second Division consisted of the regular members and in
eddition Referse George E. Larney when award was rendered,

( (system Federation No, 11k, Railway Employes'
Department, A, F, of L. - - c, I, O,
Parties to Dispute: ( (Firemen and Oilers)
( Southern Pacific Transportation Company

Dispute: Clein of Enployes:

1. That under the provisions of Rule 20 of the Controlling Agreement,
Firemen and Ciler Clifford Vorkmen, was improperly veaid since May list. 1977,
until his retiremsznt, The above listed cipioyee hereinarter referred to as
Claimani was denied reinburgement for the difference of pay between Lztorer's
rate of pey and Tractor Operator's rate of pay.

2. That accordingly, the Carrier be ordered to:

Pay the aforesaid employee the differerce between the Lsborer's rate of
ray and Tractor Cperatcr's rate of pay; since Msy ist, 1977, until his retire-
ment,

Findings:
The Second Pivision of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or cearriers and the employe or employves inmvolved in this
dispute are respvectively carrier and euploye within the neaning of the
Railway Labor Act as approved Jume 21, 1934,

This Division of the Adjustment Zoerd has Jjurisdiction over the dispute
involved hLerein,

Parties to said dispute weived right of arpesyance at hearing thereon.

Claiment, Clifford Workmar, employed as a Leborer at Stockton, California
allegedly was denied benefit of a higher rated vork during the veriod May 1,
1977 to date of Claimant's retireveant, effective January 1, 1975,

The Orgenization contends Claimant was denied reimbursement Tor the
difference of pay botween Laborer's rzte of vay and Tractor Operator's rete
of psy in violation of Rule 20 of the Controiling .igrecment effective Getcber 16,
1937 and reprinted September 1, 1970, including revicions. Fule 20 reads in
full as follcows:
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Rule 20
HIGHER and LOWER RATED WORK

An employee required to perform work for which the rate
of pay at the point employed is higher than his regularly
assigned rate of pay, will be paid the higher rate of vay,
on the following basis:

1st: Working thirty (30) minutes or less at. a specifie
higher rate, the higher rate will not be allowed,

2nd: Working thirty (30) minutes to one (1) hour at a
specific higher rate, will be allowed one (1) hour
at thst rate.

3rd: Working over one (1) howr and not exceeding four (%)
hours at a specific higher rate, vill be allowed
that higher rate on a minute basis.

Lth: Working more than four (4) hours at a specific
higher rate, will be allowed the higher rate for
the shift on which the higher rate is worked.

If required to temporarily perform work for which a rate of pay lower
than his regular assigred rate of pay 1s established, his regular assigned
rate of pay will not be reduced,

Note: If worked on more than one higher rate,
none of which exceeds four (4) hours, the
higher rates werked will be zllowed in
accordance with Items lst to 3rd above.

If worked on more than one higher rate,
including a rate higher than one worked
more than four (L4} hours, such highest
rates will be ccumputed separately for each
shift of duty.

Carrier has resisted the instant claim on both substantive end
procedural grounds. The Carrier takes the positicn the clain is procedurally
defective as it was not pregented sand handled on the property either in
accordance witn Circular 1 or Rule 32 of the Controlling Agreement., Specifi-
cally, Carrier maintains there had been ro presentation of the instant claim
at the local level, Carrier therefore urges the Board to disniss the claim
based upon these procedural defects.

The Boerd notes that durins the conference on the property, the General
Chairman presented to Carrier's Labor Relations Officer copies of thie corresione
dence pertaining to the instant claim which had been exchanged between the



Form 1 _ Award No, 8215
Page 3 Docket No., 8025
2-SP=-F&0~ 80

parties at the local level. Such correspondence included letters from the
Cerricr on Compary stationary with references +o the Generel Chairman's letter
of July 29, 1977, setting forth the original eclaim and addressed to the
Superintendent., in response to a denial by Carrier's Lebor Relations Officer
that he neither had ever seen the correspondence or that the local level had
copies thereof, the General Chairman offered to let the Labor Relations Officer
magke copies for his files, an offer that was declined. Cleerly, Carrier's
position leads to the conclusion the Organization was guilty of having fabri-
cated the correspondence in cuevtion. However, as the Board cannot find any
evidence in the record establiching fraud or fabrication, we must reject es in-
conclusive the mere inference of such conduct,

In Third Division Awerd 22531 involving tnis very Carrier and the Mainte-
nance of Way Organization, the Bosrd was faced with e somewhat eimilar situstion
though with the slice on the otber foot; the Organization asserting non-corpliance
because it had aliegedly never received a copy of the highest officer's declina-
tion, There, as here, the defending party produced a copy of the letter as
proof of sgreement compliance, The Bosrd accepted this proof, roting, in
pertinent part:

"Here, the parties have followed tle rractice of using

the reguler mail, Carrier has established that it mailed
its letter of denisi in e tinely fashion. Carrier did all
it could do under the system Jjointly chosen by the parties.
To hold it responsible for the failure of the postal service
would be unreasonable,"

While the postal system failure may be just one of the variables or factors
involved in this case, the facts rewnain here, as in Award 22531, that the
Organization produced copies of both the Carrier and their correspondence, and
under the authority of Award 22531, this is sufficient on this prorverty, The
Board believes that good lator relations between the parties is built upron
trust and respect for the word of the other side and we admonish both sides to
50 view their dealings with each other,

As to the merits of the instant claim, we note allegations and counter
allegations regarding the arount of time the Claimant was alleged to have
performed tractor operating duties during the period in question which, by the
admission of both parties would be sixty (60) days retroactive to the filing of
the claim at the local level on July 29, 1977 and then forward from that date,
While the Organization rephrased their statement of claim in the appeal 1o this
Board, we think that the parties had no problems understanding the overall gist
of the clein and that the change in the language of the claim was not so sube
stantial as to alter the basic intent and scope of the initial claim, nor to
amend the claim or to mislead the other party. Therefore, variance as a
defense against such changes is not applicable under the pPrevailing circumstances
in the instant case.
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Given the numerous assertions and counter assertions made by the
parties, it is impossible for the Board to make an evidentiary determination
as to what actually transpired on the many dates encompassed in the instant
claim., However, the Board telieves both parties are knowledgeable as to the
proper interpretation of Rule 20 which is pPlain and unambiguous, that is,
"Working more than four (4) hours at a specific higher rate, will be allowed
the higher rate for the shift on which the higher rate is worked.” The other
provisions of Rule 20 applying to alternative work situations are equally clear
and unambiguous to their interpretation end application. Therefore, based on
the clarity and straightforwardness of the application of Rule 20, the Board
relying on the goecd faith and honesty of the parties has decided to remand this
claim back to the property for settlement. The Roard directs the parties to
thoroughly examine the applicable records. If the records reveal that Claimant
did not perforam higher rated work for more than four (4) hours on the days in
Question, then this claim is without merit,. If, on the other hand, Claimant
did perform higher rated work for more than four (i) hours on said deys, then
he is entitled to compensation in accordance with Rule 20, The Board shall
retain jurisdiction in the event the parties are unable to dispose of the claim
in accordance with the guidelines specified above,

A W A R D

Claim is remanded back to the parties in accordance with the foregoing
findings.

NATIONAL RAILROAD ADJUSTMENT ROARD
By Order of Second Division

Attest: Executive Secretary
National Railroad Adjustment Board

- s
By ;@m‘&%/&,{ e >

C,//Q}fRosemarie Zrasch = Administrative Assistant

Datéd at Chicago, Illinocis, this 9th day of January 1980.



