Form 1 NATIONAL RAITROADT ADJUSTMENT BOARD Award No. 8224
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2-N&W-CM-180

The Second Division consisted of the regular members and in
addition Referee George E. ILarney when award was rendered,

( System Federation No. 16, Railway Fmployes'

( De_partmEnt, A.. F. Of L.» - C. Io O.
Parties to Dispute: ( (Carmen)

(

{( Norfolk and Western Railway Company

Dispute: Claim of Employes:

1, That under the controlling Agreement ILocal Chairmen William R, Cramer
was unjustly denied pay and reimbursement for transportation costs
when representing an employee in formal investigation on August 2, 1977.

2. That, accordingly, carrier be ordered to compensate Local Chairmen William
Re. Cramer eight (8) hours at the straight time rate of pay, and, in
accordance with carrier's mileage allowance schedule, $51,29 for
transportation costs on account of mileage incurred on August 2, 1977.

Findings:

The Second Division of the Adjustment Board, upon the whole record and all
the evidence, finds that:

The carrier or carriers and the employe or employes involved in this dispute
are respectively carrier and employe within the meaning of the Ra;lway Labor Act
as approved June 21, 193k,

This Division of the Adjustment Board has Jurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon,

Claimant, William R, Cramer, a Car Inspector at the Carrier's Bellevue, Chio
facility was denied time off with pay and reirbursement for transportaticn costs
incurred when, on August 2, 1977, in his capacity as Local Chairman Tor the
Organization, he represented another Carman before an investigatory hearing at
Carrier's facility located at Muncie, Indiana,

On August 1, 1977, Claimant requested of his General Foreman that Carrier make
arrangements to furnish him free transportation from Bellevue, Ohio to Muncie,
Indiana and return on August 2, 1977 for the parpose of attending the formal
investigation., The Organization contends the Genersl Foreman apprised Claimant
Carrier would not furnish hinm free transportation but that, as in past instarces
of similar nature, he would be paid for the time spent at the investigation scheduled
to take place coincidentally with Claimant's regularly assigned hours, On August
2, 1977, Claimant drove his privately owned automcbile to and from the investigation
traVelllng a total of four-hundred twelve (412) highway miles, Carrier neither
reimbursed Claimant for travel expenses on a per mile basis nor for the time spent
representing a constituent at the formal investigation.
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The Organization alleges that in not reirbursing Claimant for time spent at
the investigation and for travel costs incurred, Carrier is in violation of Rules
32 and 34 respectively of the Controlling Acreement effective October 1, 1952,
These Rules are cited in full as follows:

Rule 32 - GRIEVANCES. "Should any employe subject to this
agreement believe he has been unjustly dealt with or any of

the provisions of this agreement have been violated, he shall
have the right to take the matter up with his foreman in person
or through the duly authorized local committee within ten days,

If vnable to arrive at a satisfactory settlement with the foreman,
the case mey be taken to the highest local officials in the regular
order, preferably in writing. If stenographic report of
investigation is taken, the comnittee shall be furnished a copy,
If the result still be unsatisfactory, the employe or the duly
authorized general committee shall have the right of appeal,
preferably in writing, with the higher offiecials designated to
handle such matters, in their respective order, and conference
will be granted within ten days of application,

Should the highest designated railrocad officiel, or his duly
authorized representative, and the duly authorized representative
of the employes fail to agree, the case may then be handled in
accordance with the Railway Iabor Act,

All conferences between the local officials and local committees
to be held during regular working hcurs without loss of time to
comnitteemen, Prior to assertion of grievances as herein provided
and while guestions are pending, there will neither be a shutdown
by the employer nor a suspension of work by the employe."

Rule 34, "The company will not discriminate against any
comitteemen who, from time to time, represent other employes,
and will grant them leave of absence and free transportation
when delegated to represent other employes,'

Two key issues present themselves before this Board in the instant case:

1(a) Is there a distinction to be made with regard to definition between
the term "conference" as it is used in Rule 32 and other forums in
which comitteemen represent other employees as referred to in Rule 342

1(b) If such a distinetion exists, what effect, if any, does this have on
compensation for committeemen attending investigatory hearings?

2 What is the meaning and intent of the term "free transportation" as it
is used in Rule 342

The positions of the parties on both these issues are diametrically opposed,
With regard to issue nmumber 1(a) and 1(b), the Organization contends the definition
of "conference" is of such an all inclusive nature that it encompasses such other

forums of representation as investigatory hearings - that forum which is under
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consideration in the instant case, That being so, the Organization asserts that
Rule 32 is clear and unambiguous with respect to compensation of committeewmen for
time spent in conferences; Rule 32 in relevant part reads:

"A31 conferences between the local officials and local committees
to be held during regular working hours without loss of time to
committeemen, "

The Organization argues that since investigatory hearings are in reality just
another type of conference, the Claimant is therefore, under the pertinent language
of Rule 32 cited above, entitled to receive payment for the time he spent at the
investigation held in Muncie, Indiana on August 2, 1977. The Organization supports
their position based on the following evidence of record:

(2) That in meny instances over many past years the Carrier has compensated
the Claimant when he had to forego his regularly assigned position tc
represent an employee in a formal investigation zchcdulzd by the Carrier,

(b) Affidavits, totalling twenty (20) in nmuber, solicited from former and
present local committeemen throughout the Carrier's system, and covering
a time period beginning with calendar year 1946 and extending through
1978, all attest to the practice of Carrier's compensating them for time
spent at investigations held at a time coincidental with their regular
working hours,

(¢c) Previous cases cited by the Organization, specifically Second Division
Awards 3845, 4615 and 5044 in which the Board has sustained claim of
employees in past cases involving the same situation and application of
the same ruies, .

The Carrier on the other hand, takes the position that a "conference" and an
"investigation"” are not, as the Organization contends, one and the same. 1In
delineating the two forums, the Carrier asserts that "conference" as used in Fule
32 prefers to an informal meeting of all interested parties to discuss a pending
grievance; while an "investigation" refers to a formal proceeding conducted to
ascertain the facts relating to a specific charge, wherein witnesses for the
Carrier and for the charged employee testify and are cross-examined, and wherein
objections and rulings are made. FRule 32, the Carrier notes, is counspicuously
devoid of any reference, either express cor implied, regarding payment for attending
investigations for either charged employees or their authorized representatives.

The Carrier cites Second Division Awards 3260, 4363, 53hk2, 537L, 6151, and 6719, in
support of its position, wherein the thrust of these cases distinguish the difference
between conferences and investigations, and in each, the Board found the Carrier was
not contractnally obligated to compensate cormitteemen or local chairmen for Time
spent attending investigations., In addition, Carrier asserts that according to
Section 2 Fourth of the Railway Iabor Act, it is unlawful for a carrier to reizburse
a "union representative” for attending an investigatory hearing. This Section of
the Act reads in relevant part as follows: .

"x%% it shall be unlawful for any carrier *%¥ to use the funds
of the carrier in maintaining or assisting or contributing to
any lebor organization, lebor representative, or other agency
of collective bargaining *#%%,"
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Carrier denies the allegation by the Organization that Carrier has allcwed
a past practice of many years in the making to develop with regard to compensating
representatives when attending investigatory hearings., However, even if such a
past practice was reality, the Carrier argues it is not bound by it based on the
following two contentions:

(&) If any such payments were ever made by local officials, it was through
error, contrary to the provisions of the current agreement, and without
the knowledge or sanction of the Carrier's officer authorized to interpret
the agreement, Thus, such payments are errcneous and therefore not
binding.

(b) Since Rules 32 and 34 are clear, precise and unambiguous, no amount of
misapplied past practice can amend the explicit and precise language of
these provisions,

With regard to issue number 2, the Parties invoke all the foregoing arguments
applicable to the first issue., In addition, however, the Carrier takes the position
that the term "free transportation' has a historical meaning and intent., Cerrier
notes that the term "free transportation' also appears in Section 2 Fourth of the
Railway Icbor Act and argues that these words were written at a time in history
when rail passenger service was at its peak, In relevant part, Section 2 Fourth
of the Act reads as follows:

"That nothing in this Act shall be construed to prohibit a carrier
from *%% furnishing free transportation to its employees while
engaged in the business of & labor organization,”

The Carrier believes the authors of the Act did not have in mind any mode of
travel other than rail and certainly did not anticipate a carrier reimbursing a
labor representative for money spent for gas and related expenses incurred by reason
of using his automobile for lsbor organization business. Carrier therefore
asserts, that "free transportation" as used in Rule 34 means on transportation under
the control of the Carrier., The Carrier argues that in the instant case, it had no
such transportation under its control to provide the Claimant, According to the
Carrier, the only time an employee is allowed reimburseble expenses for eutomobile
mileage is during performance of Company business and only when authorized by a
proper officer of the Carrier,

Tn answer to issue mumber 1l(a) and 1(b) posed ebove, although Rules 32 and 3k
are both a part of the Grievance Procedure under the Controlling Agreement,
effective October 1, 1952 as subsequently amended, we nevertheless find a difference
in definition as well as in concept between a ''conference" and an "investigatory
hearing". And it is clear to this Board that there is a corresponding difference
in the language between "without loss of time to committeemen" appearing in Fule
32 with reference to atbtending conferences, and "will grant them leave of absence’
appearing in Rule 34 with reference to committeemen attending investigations, As
the language of both Rules is clear and unanbiguous, we must turn to the plain and
ordinary meaning of the words in our determination of the issue before us, Clearly,
the phrase, "without loss of time to committeemen” in Rule 32 means, that commuitheemen
will be compensated for thsir time spent in "eonferences' attempting to resolve
grievances., On the other hand, the plain and ordinary meaning of the phrase,

"will grant them a leave of absence" as used in Rule 3% normally denotes that time
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spent on such a leave will not be compensated unless otherwise specified to the
contrary., However, even though the framers of the Controlling Agreement may have
intended a clear distinction between activities of a cormitteeman which were and
were not to be compensable, the Parties, through their consistent and long-standing
aepplication or both hvles, have obliterated these distinctions between the compensable
and non-compenseble activities of committeemen and in so doing have awmended the
clear and unanmbiguous language of their collective bargaining agreement, The
Parties! application of Rules 32 and 34 go well beyond the concept of mere past
practice and therefore this Board cannot, in all good conscience, invoke the
general principle developed by us in other cases that no amount of micepplied past
practice can amend the explicit and precise language of contract provisions. The
evidence before us is overwhelming, showing that the practice of paying committeemen
for attending investigations is system-wide on this Carrier's railroad and we
cannot, in the face of the evidence, abide by Carrier's assertion that these payrents
made at the various local properties were, have been, and still are, uninown to the
appropriate Carrier officials, We reach this conclusion based on the record, which
reflects that subsequent to the Tiling of this instant claim, Claimant attended
another investigation in his capacity of committecmen and was paid for his time
spent at the hearing, The Carrier cannot sustain a basis of serious contention on
this issue nor should it press for an alternate interpretation of Rules 32 and 3L
before this Board when, by its ongoing and continuous practice, it has changed in
part, the apparent original meaning of both these Rules,

With regard to issue nuxber 2 above, the Board recognizes and lends credence
to the historical interpretation of the term "free transportation”, noting that
there obviously is a difference between "free transportaticn” and "paid
transportation”, As there was nothing in the record of a substantial nature to
indicate Carrier has paid for travel expenses within the same context as they have
compensated committeemen for time spent at investigatory hearings, we must
conclude that such expenses are non-reimbursable,

AWARD
Claim sustained in part: Claimant is to be compensated for time spent at the
investigatory hearing held on August 2, 1977 in the same manner as has become the

custom, Cleim denied in part: Claimant shall not be reimbursed for his travel
expenses incurred as a result of his attending the investigation,

NATTONAL, RATTROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: Executive Secretary
National Railroad Adjustment Board

S —
By / |- ::)QM N

Fosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 16th day of January 1980.
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CARRTFR MEMESRS' DISSENT TO AWARD NO. 8224 - DOCKET NO. 8042
{REFEREE LARNEY) -

The majority in this Award bifurcated the Statement of Claim as presented
to the Board thusly: ’

"Iwo key issues present themselves before this Board in
the instant cage:

"1{a) Is there a distinction to be made with regard
to definition between the term 'conference’ as
it ig used in Rule 32 and other forums in which
comnitteemen represent other employes as referred
to in Rule 342

"3(b) If such a distinction exists, what effzct, if eny,
does this have or compensation for committeemen
attending investigatory hearings?

"2, What is the meanirng and intent of the term 'free
transportation' as it is used in Rule 342"

Their conmclusicn relative to issue nuzbered 2 was correctly and properly
reached and no exception is taken therewith.

However, the conclusion expressed and the decision reached concerning
issues numbered 1(a) and 1(b) are palpably erronecus im at least three {3) major
areas and it is toward these misteken conclusions that this Dissent is directed.

Award No. 8224 correctly ccncluded that:

"% % % ywe nevertheless find a difference in definitiocn
as well as in concept between a 'conference' and an
‘investigatory hearing'. * ¥ *.”

The majority also correctly concluded that:

% ¥ % the lénguage of both Rules is clear and un-
ambiguous, * * *,"

end went on to detail the ordinary meaning of the language in those clear snd
unambiguous Rules as it correctly arplies to the separate circumstances; i.e.
Rule 32 mesns: % % * that committeemen will be compensated for their tize
spent in 'conferences' attempting to resolve grievences. * * *" and that & ¥ ¥
the phrase, 'will grant them a leave or avsence! as used in Rule 3% normally
denotes that time srent on such a leave will aot be compensated unless other-
wise specified to the contrary. * # #" (Underscore ours) These proper con-
clusions, derived rrom the record befcore the Beerd and Prom the langzusge of tue
properly negotiated Rules, should have resulted in a total denlal of issues

1(z) and 1(bv}.




"any instrument by a tribunal such as ours will only
lead to confusion ard uncertainty zrnd ultimately to
injustice and hardshinz to both emluoye and carrier.
Far better for all coacerned is a course or procedure
which adheres to the elemzntal rule, leaving it up to
the parties by negotiation or other prooer procedure
to make certain that wnich kas been uncertain.
{(Underscare ours)

Second Division Award No. 1164 (Théxter) (1ok6):

"The rules in this instance speak for themselves. They
are perfectly clear. District maintainers have no regu-
larly assigned hours and are paid on a monthly basis for
all services rendered regardless of the number of hours
worked or the time of day when the work is done. This
is the agreement the parties made.

"It may be true that the monthly rate of pay was fixed

in the telief that over a month or a year the average

work day would not exceed eight hours. But the employes
subject to the provisions of Rule 8 took their cheances

on that. The arzuzent which they have mude before this
Division is a verv versuasive one ror a crnance in ine rule.
But we cannot change rules. Our jurisdiction is only to
interpret them.”

(Underscore ours)

Second Division Avard No. 3586 (Jonnson):

"The trouble is that this Board has no power to add a
word to the agreement as set down by the parties and thus
materially change its meaning; that it has not the power
of a court cf ecuity to reform an acreement 5o a3 to make-
it state what cither nar<y contends was actuailv intendad
but not stated; that the contention was denied and was not
proven by evidence; and that practice cannot be used to
interpret an unambiguous provision as meaning something
else.”

(Underscore ours)

Second Division Award No. 3807 (Johnson):

"% % % in the absence of errors or ocmissions a written
contract is conclusively presumed to constitute the entire
agreement, and therefore leaves no room .for implied under-

standings. * % *."
(Underscore ours)




Second Division Award No. 6354 (Bergman):

"% % % the Board in this case is not free to apply the
rationale expressed in Second DPivision Award No., 4361,
That Award is based on the reasoning that as an instru-
ment of industrial and social peace a labor agreement is
flexible. It may be applied broadly and liberally to ac-
complish its evident aim and purpose. ZRather than to
limit litigation and to promote industrial harmony, flexi-
bility resulting in different applications of the same
Rules and provisions of a labor agreement may create con-
fusion and uncertainty leading to chaos which would negate
the result of conditions earned vy both sides through
negotiations. The dissenting opinion of the Lzbor Members
expresses a more exacting but souander approach, to wit:
'The relations are to be governed not by the arbitrary
will or whim of the management or the men, but by written
rules and regulaticns mutually egreed upon and egqually
bindinz on both.'

"Unfortunately for the claimant, this fundamental aporoach
to the problem does not provide the equitable relief which
he might otherwvise obtain.

(Underscore ours)

Second Division Awerd Ho. 6048 (Lieberman):

“% % % He desires the Board in its Award to correct this
inequity. Unfortunately, much as Clasimant's avpeal may
have the clezk of richting injustice, this 3ocard cannot
desl in ecuity. The wvalidity of Agreements cannot be
challenged in this forum. Our function is to mrake sure
that the Agreermsnts are aprlied asg written and in this
instance it appears that the Agreements were meticulously
adhered to by Carrier. There i1s no contract violation
established by Petitioner. A4s Carrier points out, this
Board's function is limited, under the Railway Labor
Act, to adjudicating disvutes growing out of the inter-
pretation or avelication of agreements. We cannot
change or amend agreerments, which is the thrust of the
remedy sought in this dispute.”

(Underscore ours)

Second Division Award No. 7032 (Twomey):

"# % % It 1s not within our authority to allocate work
based cn our own sense oFr consistency or equity. We are
empowered only to interpret the Agreement of tne parties.
We have no authority to add to or alter the Agreement in
any vay. % % ¥.)"

(Underscore ours)




“It is hornbock that this Board may not enlarge upon or
diminish the terms of a ccllective bargainiug sgreement.
If either party finds the terms of such an agreement not
to its liking it must seek a remedy through collective
bargaining. RLA, Section 6."

Third Division Award No. 21703 (Eischen):

"From the foregoing it is apparent that the parties argued
over the meaning of a Rule which has not been in effect

for some twenty-five (25) years. * * * Are we to be bound
by the mistakes of parties and interpret a non-existent
Rule while ignoring the clear language of the existing
contract? We thinii not. We deem it celf-evident that we
must refuse to perpetuate this comedy of errors. The Agree-
ment we interoret and evply must be the existing Agreement
including the amendment of Rule 4-E-2, * * %,

(Underscore ours) :

Third Division Award No. 21966 (Sickles):

"This Beard mav not attermt to adjudicate disputes on some
basis of 'ecuity, Pairmess or bardshiv.' Rather, it is
clear that we are restricted and confined to the interpre-
tation and application of collectively bargained agrze-
ments., * % %"

(Underscore ours)

Third Divisicn Award No. 22310 (Lieberman):

"While the Bcard recomnizes the equitable request implicit
in this Claim, eouity is not within our purview in dealing
with Bules disvutss such as tais; we may ornly interpret the
agreerent of the parties as literally as possible. ¥ * *
Since the Board has no authority to remske agreements when
conditions have changed, or otherwise, the Claim has no
basis in the rules and must be denied.”

(Underscore ours)

This litany could go on and on, but these should suffice to show that
the majority in this case has seriously erred. They simply do not nossess the
authority or the right to attempt to re-write clear and unambiguous negotiated
rules under the guise of "good conscience'.



Second Division Award No, 6581 (Lieberman):

"When the terms of an Agreement are clear and unambiguous,
there is no need to lock beyond it. * * *,"

Second Division Award No. 7083 (Twomey):

"% % % Awards of this division have repeatedly held that
a practice cannot overcome the definite and unambiguocus
provisions of a rule. We concur in this line of Awards,
and conclude that the Carrier’s contentions about a con-
trary practice cannot be controlling in this case in view
of the clear and unambiguous language of the rule that
existed prior to merger ard indeed the rule that exists
after the merger.”

Second Division Award No. 7182 {Marx):

"Past practice, however inerazined and tolerated by the
parties, cannot be used as a defense to defeat clear and

precise language of a collective bargaining zgreement.
* * x,"

(Underscore ours)

Second Division Award No. 718 {¥Wallace):

"It follows that past practice cannot be invcked to
modify or amend what is seemingly unambiguous. See
Avard 1898 (Stone). * * *,

Second Division Award No. 7610 (Lieberman):

"It has long been held in this industry that no hiatus
or past practice can bar the enforcement of clear and
unambiguous rights under an agreement., In Award 6025,
this Board said:

"1 ,..It should be noted that a conflicting
past practice, no metter how long endured,
does not serve to alter or nuliify clear
and unambiguous contract language.'"
(Underscore ours)

Third Division Award No. 18064 (Quinn):

"As to the past practice arguments, the Board has con-
sistently held that where provisions of an Agreement are
clearly unambiguous, they shall prevail over conflic?ing ‘
practices, and either party to the Aqregment may insist
upon its rights thereuncer atv any timee

{Underscore ours)




"the enforcement of that right or result in its loss. Ar-
bitrators may consider laches when searching for a remedy
or determining a dispute. An Arbitrator might rule that
if a party has 'slept on its claimed rights' for too long
a time, it mignt therefore have lost all its claims to
those rights.

“However, while recognizing the legitimacy of the above
doctrine in the arbitral forum, this Board is also con-
scious of numerous vrior ewards to the effect that either
party to & valid contract may insist upon its rights there-
under at anytime, novwithstanding a practice or custom of
long duration (See Second Division Award 273; Fourth Livi-
sion 2985, 2652, and 1224; Third Divisicn Awards 20899,
20711, 19552, 18064 and 14599). We so hold here, recog-
nizing that all the varties have scmething to gain Irom
continuity in the 2oard's decisions.’

(Underscore ours)

Award No. 5 - Public Law Board No. 131 (Daugherty):

"As to (2) above, it is clear that the practice had been
abrogated before claim dates. lcre important, however,

such practice, even if not abrogated, could not have taken
precedence over the cleer Rules. In the absence of written
agreement to the contrary approved at properly high levels,
the written agreement must always vrevail in such situations.
This 1is & settled rule of contract comstruction.

(Underscore ours)

Award No. 9 - Public Lew Board No. 1790 (Dolnick):

"% % ¥ Whatever may have been the practice for 12 years,
if any did exist, it may not supersede and vitiat? the
clear and express language of Rule 20(a). * ¥ *."

This is but a sampling of the plethora of case law on this vital point.
The great multitude of clearly reasoned Awards on this issue which, incidentally,
have ruled acainst the Carrier as well as for the Carrier, canuot be overcome by
this ome lonely ristaker conclusion. The sound logic as expressed in Fourth Divi- .

sion Award No. 3478, vwhich said:

"% % % all the parties have something to gain from
continuity in the Board's decisicns.”

applies here and effectively renders these errcnecus conclusions a nullity.

I? these two ereas of grdss error were not enough to render Award No.
8224 null end void, then the third error - standing alonme - would surely ac-

complish that end.



See also:

First Division Award No. 16372 (Sembower):

"The Division often has stated that to ask for a rule
change is one of the test ways to indicate in the party's
own estimation that it is needed to supply the authority
to do what the proposed language covers. See Awards 128h8,
13528, 15536, 1568h, 16302, * * #,"

Second Division Award No. 3638 (Watrous):

“Claimants Schaefer and Eugue arguz that they are due
compensation for h% hours according to agreement rule
h(d) consequent to their service as carrier witnesses
on off-duty hours attending an investigation in which
they had no personal interest.

e % % % *

"The carrier extends protection against loss in regular
compensation to the emplcyes in the instance of attending
investigations. It is therefore persuasive, ccupled with
evidence that the organization has attermtad to n=gotiate
a specific rule coverinz cormensation ror atiending in-
vestigations, that the asreement does not reaquire tne
payment of compensation in the circumstances of this dis-
pute.”

(Underscore ours)

Second Division Award No, 6324 (Fayr):

"The Carrier poiats out, in its Submissicn to the Board,
that on September 1, 1970, the Organization served a Sec-
tion 6 Notice upon the Carrier requesting that the Carmen's
Classification of Work Rule be amended to specifically rro-
vide that wrecking service was reserved exclusively to Car-
men. They &lso asked to amend Rule 128 to provide for a
penalty payment when other than members of wrecking crews

performed wrecking service.

"We believe that the serving of the Section 6 Notice

was recognition by the Organization-that the exdsting ~ = -

rules did not give Carmen"the exclusive right to
wrecking service., * ¥ ¥,
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Third Division Award No, 17685 (Devine):

"% # ¥ We also cennot ignore the attempt of the Organiza-
tion to obtain a revision of the rule which would have
granted the handling of train lineups and other communica-
tion work to employes covered by the Agreement. The Board
has previously held that to ask for a chenge in the rule
indicates that it does no% cover that which it seeks to
secure by the chanee, Awards lh)9h (Dorsey), 15354
{(Hamilton) and 15433 {Zumas).”

(Underscore ours)

Fourth Division Award No. 1114 (Johnson):

"The Organization seems to have recognized that there was
no provision under the contract of August 21, 1954, for
the type of conpensation requested herein, by its action
on November 12, 1954, where notice was served upon the
Carrier for changes in wages and conditions in six par-
ticulars, including 'one extre day's pay if a holiday falls
during a Vacation Period.' As a result of negotiations *the
parties hereto entered into an Azreement dated March 2%,
1956' which included a provision of pey for holidays oc~
curring on rest days during the vacation period.”
(Underscore ours

Fourth Division Award No. 1225 (Coburn):

"% ® # It is noteworthy that the Notice of Intent to sub-
mit this claim to the Eoard is dated June 22, 1957, be-
cause at that time if the Union believed, as it now con-
tends, that the failure to recall clalwant was a violation
of the seniority provisions of the agreement, then why did
it find it necessary on July 7, 1957, to negotiate a2 new
rule covering those erploves who nad been recalled butl
whose seniority rightis were not recognized zt the tirme

of recall.

N % % % %

"It is well estatlished that the Board is limited to an
interpretation of the terms and conditions of the appli-
cable agreement and that so long as its provisions are
clear end explicit we may not very or mocdily them by in-
plication., It is also well esteblished that to the extent
the contract does not expressly limit or restrict manage-
ment's righis and prerogatives, it is free to exerC1se
fully the usual and customary ranagerial fuactions.”
(Underscore ours) :
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