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The Second Division consisted of the regular members and in
addition Referee John B. LaRcceco when award was rendered,

3

TIntevrnation:? lreor -2 ion oF Marhinists and

(
Parties to Dispute: (
( Denver and Rio Grande Western Railroad Ccwpany

Dispute: Claim of Employes:

1. That under the terms of the Agreement, L. O. Tinsley was unjustly
dismissed from service of the Denver & Rio Grande Western Railrocad
Company on December 1k, 1978, after being suspended cn November 27,

1973,

2 That, accordingly, the Carrier be ordered to reinstate Claimant to his
former position with seniority rights uninpaired, mide whole for all
vacation rights, pay premiums on Group Life Insurance, Hospital Asscciation
dues, premiums for ail pensicn benefits, and pay for all time lost from
Carrier service retroactive to Novenber 27, 1578,

Findings:

The Second Divisicn of the Adjustment Board, upon the whole record end all the
evidence, finds that:

The carrier or carriers and the emplove or employes involved in this dispute
are respectively carrier and employe within the meaning of the Railway Labor Act
as approved June 21, 193k,

This Division of the Adjustrent Boord has Jurisdicticn cver the dispute
involved herein,
Parties to said dispute waived right of appearance at hearing th N,

Claimant was charged with fighting with another employe which caused injury
to the other employe., He was suscendad from service on Novermber 27, 1070 noei7oe

thn outccre of dﬂ investiz:t 1o

20 CTmer T, ,L!/[\.. At the time 0L the alieged
sas assigned duties as a tool room
attendant. AL tn: inve the cL;i::nt vas tried as a co-principal with
Mr. Clark, the employe with whom he purportedly fougnt, Both princlpals were
fcund guilty and dismissed from service.
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The organization raises several procedural defects in the hearing process.

First, the notlce 010v1ded to the clri~ront £-112d ro odecuntoly Inform tue clzimant
of ti. VRN TRC DU G S . ~ocond, Rule 32 does not

cont ' S SRR an cne rcspondent. Lastly, the lﬂVLSt1J“L .on
Vi3 Ui '"'-;s. o fie worics, the organization's primary
o ; o s-rvier disceriminated against the claimant when it exercised
leniency in rfavor of Clark (he was reinstated within thirty days after his
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discharge) but declined to reinstate the claimant, The organization also assnrts
that claimant was instructed to keep other employes out of the tool room. Since
the fighting incident arose out of claimant's attempt to bar Clark from the

tool rocm, his misconduct should be ewcused, The carrier argues that the charge
was sustained at a fair and regular hearing. TFurthermore, the carrier argues ti:2t
it has the absolute right to invoke leniancy on a case by case basis regardless of
vheother ¢he currier's actions result in disparate treatment anorny conlives,

We first turn to the organization's contentions that the claimant was denied
a fair hearing., The December 4, 1978 notice sent to claimant clearly apprised the
claimant that he was charged with an altercaticn in the tool rcom on November 23,
1978. The notice of charges complies with Rule 32, if it alerts the claimant to
the nature of the case. Second Division Award No. 803k (Roukis). The instant
notice contained all the critical allegations accusing the claimant with fighting
with ancther employve. The claimant was fully aware of the accusation brought
against him, As to the joint trial, the carrier assumes grave risks when it
conducts a hearing with multiple respondents. The most.obvious hazard arising out
of an investigation involving more than one principal is that overvhelming evidernce
against one principal will taint the evaluation of another principal's culpaolllty.
Therefore, the hearing officer has the difficult task of indeperdently weighing
the evidence against each respondent., Thiis Board must carefully scrutinize the
record for any use of evidence against the other principal which improrerly
prejudiced the claimant. 1In this case, beoth principals were charged with identiczl
offenses arising out of the same set of facts. The record discloses no evidence
admitted against the other principal which tainted a fair adjudication of the c_“gges
against the claimant. Without a showing of such prejudice, we affirm the carrier's
use of a joint hearing in this case, Finally, we see no interference with the
hearing due to the mere presence of an assistant hearing officer at the investigaticn,

while we have examined the substance of the corganization's procedural objections,
we note that the claimant, at the commencement of the investication ewpressly
elocted to mrocecd vith the hearing. While the claimant's willingness to proceed
is not a pgr se waiver of the adequacy oi the notice or the joint trial, it is an
indication that the claimant was not vitally concerned with any procedural prchlens,
In ary evert, ve have f{ound that the clalimant was given a fair hearing.

On November 27, 1978, the claimant was involved in a physical altercation wvith
Clark outside of the tool room. The fight arose after a profane verbal exchange
between the claimant and Clark. While the record is not entirsTvy ol~2r, it seems
Flom ot - Tt ot P e e el sl Tls vono 0 Lie L.k left the
tcol rouw ond thi;wnL hida Liured nim., According to the claimani, Clark returnaod
to confront the claimant and the claimant thought Ciark would hit him., Claimant
admits that he threw the first punch:

"(Q) who initiated the physical contact?

(A) (Claimant) I did, but I would like to make a comrenL
18 T vnve Tir. Lidnm WAS A vaerv entius o I
I felt if I hadn't tried to hold hlm, he would bave
struck me,'
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Claimant also testified:
'"(Q) Dpid you repeatedly strike Mr. Clark?
(A) (Claimant) About three times,"

As a result of the quarrel, Clark suffered bruises and minor facial lacerationms.
Clark reported the incident to both principal'’s supervisor,

Even if the claimant had instructions to forbid other employes from entering
the tool room, he must enforce the instructions without resorting to any self-
help including physical viclence., If Clark was in the tool room without authoriza-
tion, the claimant should have reported the matter to his supervisor. Also, the
claimant only selectively enforced the rule since he had rcgﬂlarly permitted &1other
erpleye in the tcol room., Indeed, another employe was present, in the room, when
Clark entered, When the dispute developed into a physical confrontatlon, the
claimant, even if he sincerely believed Clark was ready to hit him, had ample
opportunity to retreat, Instead, the clazimant aggressively attacled his fellcw
employe which could have resulted in severe injuries to both antagonists. This
Board has ruled on numerous occasions that fighting is grounds for discharge.
Second Division Award No. €106 (Sirons); and see also Third Division Award No.
19533 (Lieberman)., In this case, claiz-nt repeatedly battered his fellow ennlove
and such gross misconduct warrants dismissal,

We are precluded from considering the organizaticn's contention that the
carrier discriminated sgzainst the claimant by reinstating Clzrk, on the basis
of leniency, without conferring the same benefit on the claimant., Leniency is
within the sole discretion of the carrier. See Award 73 of Public Law Bcard 3%1
(Sempliner). We may not review the carrier’'s decision not to extend leniency to
the claimant,

AWARD
Claim denied,

NATTONAT RATIRTAD ADJUSTIENT BROARI
By Order of Second Division

Attest: Executive Secretary
Naticnal Railroad AdJustwment Boaxd

/_,. / : "’. ) _.MT“WW"% ’ ﬂ

7 Rosemarie Brasch - Administrative Assistant

T e o€ Toes e 1077,

Dated at Chicaro, T1lirofs, this
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