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SECOND DIVISION 

The Second Division consisted of the regular members and in 
addition Referee A. Langley Coffey when award was rendered. 

PARTIES TO DISPUTE : 

SYSTEM FEDERATION NO. 16, RAILWAY EMPLOYES’ 
DEPARTMENT, AFL-CIO 

(Carmen) 

NORFOLK & WESTERN RAILWAY COMPANY 

DISPUTE: CLAIM OF EMPLOYES: 

1. That under the terms of the current agreement, Carrier improp- 
erly denied Coach Repairer H. B. Ingram eight (8) hours’ birth- 
day compensation for his birthday, September 17, 1965, which 
fell during his assigned vacation period. 

2. That accordingly, the Carrier be ordered to compensate the 
aforesaid employe eight (8) hours at the straight time rate as 
birthday compensation. 

EMPLOYES’ STATEMENT OF FACTS:. The aforesaid employe, here- 
inafter referred to as the claimant, was regularly employed by the Norfolk 
& Western Railway company hereinafter referred to as the carrier as coach 
repairer at Roanoke East End Shops. 

Claimant’s birthday fell on a vacation day of his vacation period for 
which he was paid a day’s vacation pay. However, carrier failed to allow him 
birthday holiday compensation. 

Claim was filed with proper officer of the carrier under date of October 
16, 1965, contending that claimant was entitled to eight (8) hours birthday- 
holiday compensation for his birthday holiday, in addition to vacation pay 
received for that day, and subsequently handled up to and including the 
highest officer of the carrier designated to handle such claims, all of whom 
declined to make satisfactory adjustment. 

The agreement effective September 1, 1949, as subsequently amended is 
controlling. 

POSITION OF EMPLOYES: It is respectfully submitted that the car- 
rier erred when it failed and refused to allow claimant ,eight (8) hours birth- 
day-holiday compensation for his birthday-holiday, in addition to vacation 
pay allowed for that day. 

Article II of the November 21, 1964 agreement, reads in pertinent part 
as follows: 

“ARTICLE II - HOLIDAYS 



The basic question in this dispute has been firmly settled and con- 
sistently ruled upon by the board. In Third Division Award 9635, Referee 
Johnson, it was stated in pertinent part: 

“Under Article I, Section 3, of the Agreement of August 21, 1954, 
amending the Vacation Agreement of December 17, 1941, any of the 
seven recognized holidays (or substitutes therefor) falling within 
the vacation period is paid for as a vacation day, but not again 
as a holiday. That provision accompanied the 1954 Agreement’s 
liberalization of regular vacation provisions.” 

Also, see Third Division Award 9649 and Second Division Awards 2277, 
2800, 5230, 5231, 5232, and 5233. 

It is evident from the foregoing facts that: (1) section 6(a), article II, of 
the November 21, 1964 agreement does not provide for payment for holidays 
which fall within a vacation period; (2) the quoted portion of section 6(a) 
stating Ii**+ he shall receive eight hours’ pay at the pro rata rate of the posi- 
tion to which assigned, in addition to any other pay to which he is entitled 
for that day, if any.“, is not applicable as the birthday did not occur on other 
than a work day of the work week of the individual, and (3) claimant 
would not have been entitled to any other pay for that day under any other 
rule, agreement or practices on this property; therefore, the claim is without 
merit and should be denied by the board. 

FINDINGS: The Second Division of the Adjustment Board, upon the 
whole record and all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this dis- 
pute are respectively carrier and employe within the meaning of the Railway 
Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved h,erein. 

Parties to said dispute waived right of appearance at hearing thereon. 

The submissions have been reviewed and duly considered in connection 
with a reexamination of Docket No. 5516, Award NO. 5751, and Docket No. 
5517? Award No. 5752. 

We find that the submissions are the same in all Dockets without ma- 
terial points of distinction. 

Award Nos. 5751 and 5752, have been critically examined for possible 
error and, finding none, said Awards are found to be controlling in this 
Docket. 

AWARD 

Claim (1) sustained; 

Claim (2) sustained. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of Second Division 

ATTEST: Charles C. McCarthy 
Executive Secretary 

Dated at Chicago, Illinois, this 19th day of September, 1969. 
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DISSENT OF CARRIER MEMBERS TO AWARDS NOS. 5769-57’79 

These awards are completely erroneous and have no precedent value 
whatsoever. 

The overwhelming number of prior awards (92) issued by eight dif- 
ferent referees - all in favor of the carriers’ position - would indicate a 
callous disregard for stare decisis, especially so when the neutral makes no 
effort to show where the prior awards were palpably erroneous. 

A weak attempt is made to sustain the neutral’s position when he indi- 
cates that the parties used “needless language” in the agreement and he sug- 
gested what language should have been used. 

It is abundantly clear that this neutral went outside of the current 
agreement governing the parties involved to sustain claims which had ab- 
solutely no merit, as the decision to sustain the instant claims is based on 
conjecture, misinterpretation or misapplication of the contract language. 

Therefore, we most vigorously dissent. 

/s/ H. F. M. BRAIDWOOD 
H. F. M. Braidwood 

is/ W. R. HARRIS 
W. R. Harris 

/s/ J. R. MATHIEU 
J. R. Mathieu 

is/ P. R. HUMPHREYS 
P. R. Humphreys 

/s/ H. S. TANSLEY 
H. S. Tansley 
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