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‘arm 1 NATIONAL RAILROAD ADJUSTMENT BOARD Award No. 6368 
SECOND DIVISION Docket No. 6204 

2-sou-CM-'72 

The Second Division consisted of the regular members and in 
addition Referee Irving R. Shapiro when award was rcadcrcd. 

( System Federation No. 21, Railway Employes' 
( Department, A. F. of L. - c. I. 0. 

Parties to Dispute: ( (Carmen) 
( 
( Southern Railway Company 

Di snute : Claim of Emoloyes: 

1. That under the current Agreement, C;::7xn 14. H. Freeman and R. H. 
Bohannon, Atlanta, Georgia, were improperly suspended from service 
August 10, 1970 and discharged from service September 26, 1970. 

2. That accordingly, Carrier be crdtlred to restore Carmen W. H. Freeman 
and R. H. Bohannon, Atlanta, Georgia, to service and paid for all 
time lost, regular time, 
per cent (6%) annually. 

overtime, holidays and vacation, plus six 

'indings: 

The Second Division of the Adjustment Board, upon the whole record and 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and employe within the meaning of the Railway 
Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute were given due notice of hearing thereon. 
- 

!Bc Claimants wcrc disnAsscd for aU.cgcdly committing a theft of property 
being transported by the Carrier in beh@' of a shipper. In essence, the record 
below and the hearing established that the basis of the Carrier’s charges is that 
Claimants, while on duty at 1:45 &.m,, August 10, 1970, did break into and enter a 
freight car, remove two cases of beer therefrom and secret them at a point whcrc they 
could, at the cmpletion of their tour of duty, recover same and apgropriatc them for 
their own purposes. The cla3mmts terc apprehended by Security Officers cmploycd by 
the Carrier who had been keeping tht box car loaded with cases of beer under sur- 
veilLance, due to recurring incidents of pilferage of such product at the Carrier's 
Inman Yard, Atlanta, Georgia. The Claima.nts were arrested,triedbya juryand found 
not guilty of the c&ninal charge. 
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Rule 34 of the ControlU~ Agrseatnt reads in paz% as follows: 

“34. Z3occdure in Scaling With Grlcvamces: 
An mp3oyee will not be diaarisacd without just aud sufficient 
came or bcforc a preltiw isvkatfgstion..." 

The ClafPranta and the Petitioner coatcst+d the charges mado *and action taken 
by the Carrier. The claw were duly proceaaed and appealed in accordance with con- 
tr6ciaaUy protided procedme and the Rules of this BM. 

1% mast be zvlbtcratcd hcra that this Board is not a tsibunnl ef original. 
jurSsdict%on. C&r Aunction, particularly ipr discipline cases as esiabiishcd by 
the Raiiay IAm A&, as taaaerskd, is to review the record, wcertain whether the 
Controlliq Agrccmcnt had been cosplicd with; tie Claimnts were afforded due process; 
there was subrstalrtial crSdcnoc to suata9n a finding of jusk md wufficieut cause for 
the dksciplime imposed; aad that tne action taken by the Curler was mt arbitmry, 
capricious or unreasonable. 

The PetStioner does not contmd th% %A@ C?&.WLX&S we~'b not aifoticd a fair 
h*r$.hg. The trwerlpt, s&mStted whth the mcu&, reurl?als that IzW.1 $q?portunitywas 
given for the er~~fmatiou of titues~ea by rqmmmtativea of the empfoyes' Organization 
as veil as the hcarinyr offioer. The Garricr mzt the scquircmc;irt of goiw forward with 
tta proofrr. 

Petitioner cLa&ls that the Carrier failed to support its chasrge pqainat thq 
Claimants by CL prepoademnce of etidcnce carad t&at th& ww clearly established when 
the same evIdcacc #aced before a jury failed to remuS -5.n a contictioo for theft. 

SemmQ. Awards have enunciated the prkncipals and concepts which lay the 
fouudation for our consideration of appeals. fa the absence of special circwn- 
stances or no~cl argusmat and approaches we arc, under the cstabltshed procedures 
required to stsy w&thin those guldeli;les. 

In Fi.rat Division Award 36785 (Lcmiag) it was stated: 

"In these Imestigatioxm as to whether a iischargt was wrongful, 
the Carrier is not bo*md to prom justification beyond a reasonable 
do&t 88 3.x1 a criminal case or eve+n by 8 prepotieratxe of evidence 
as does the party having the burden of proof in a civil case. The 
rule is thut there mast be substantial. cvidcnce in support of the 
Carrier's action." 

The substantial evidence rule referred to was set forth by the Supreme 
Court of the United States as follows: 

"Substantial evidence is more than a ~ryrrp? scintilla. It means 
such rcle-ma& evidence aa a reasonable @XI raight accept as 
adequate to support a conclusion. (Consol. Ed. Co. vsI Labor Board 
305 u. se lg7* 229") 

In 'phird Division A- l2491 (1~) we find the follorisg: 
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"'Pbe mere fact that the evidence is circumstantial, makes it no 
less convincing and the board cannot say as a matter of law that 
the carrier was not JustZfied in reaching its conclusion following 
the trial." 

and in Third Division Award lJll6 (Hamilton) the following: 

"It is basic that the evidence which is admissible and the degree 
of proof which is necessary for a conviction, varies greatly be- 
tween a criminal case, in a court of record and that to be found 
Zn a discipline case on the property. WC have held an acquittal 
by the court is not a bar to disciplinary action by the Carrier." 

Awards of this Division 5681, 4098 and 6155 and the Third Division 12322, 
13127 and 15456, among others, reiterated and emphasized these guiding principles. 

We examtied the record before us with the above ia mind. The salient 
frrcet was the testinoqy found in Ghe transcript of hearing of the Security Officer 
that on several occasions prior to 1:45 a.m+ on the day in question, he checked the 
freight car containing the beer, and found the doors securely locked ar.d properly 
sealed. The last time was twenty minutes prior to that time. He and a fellow 
officer kept close watch and no one but the CM.mants approached the car durfng the 
ensuing period. ClaZmaPlts allege that one of the doors was open ati could not be 
closed because two cases of beer were blocking it, They removed the cases in order 
to be able to shut and lock the car, placed them away frm the track, intending to 
later alert their for-n with reference to the mmoval of the merchandise. 

This brings into play two -her concepts dealt tith at le&h in 
0~ ~-et3 a~ r0u033: 

Award lJl.29 (Xornblum)states: 

,I . ..The Board has consistently refused to deternine the credibility 
of witnesses. See e.g. Award 11105 (MeGrath), 10876, 10505 (Hall), 
lO'j'91 (F&y) and 10642 (IABel&). So, too, the Board has left to the 
trier of the facts the matter of weighing or resolving conflicts in 
the evidence. See e.g. Awaml lllO5 (HcGrath), 10899 (Boyd), XV!31 
(Bay), 10717 (?Iluwood) and 10596 (Hall..." 

and Award 13179 deals with the allegation of intent as follows: 

"The conclusion as to what is intent, unless admitted to, is 
mbjective. Where a subjective finding as to intent must be 
made, an appellate forum will sot reverse the judgment of the 
trier of the facts if the conclusion is one that, in the light 
of the evidence, could be arrived at by a reasonable mn". 

We mwt, in view of the foregoing, find that the carrier fulfilled our 
requirements for sustaining the dismissals. 



Form 1 
Page 4 

Classl denied. 

AWARD 
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~TIOMLRAIIiWADADJUST24KHTBOARD 
By Order of' Secoti Division 

. 
Attest: F d. /f&!&w .' 

Execuiive Secretary 

Dated at c-0, IXL~O~S, this 26th day ofT September, 19% 


