.

(Advance copy. The usual printed copies will be sent later.)
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The Second Division consisted of the regular members and in
addition Referee Irving R. Shapiro when award was rendered.

( System Federation No. 21, Railway Employes'

( Department, Ao F. Of L- - Co I. 0-
Parties to Dispute: ( (Carmen)

(

(  Southern Railway Company

Dispute: Claim of Emploves:

1. That under the current Agreement, Carmen W. H. Freeman and R. H.
Bohannon, Atlanta, Georgia, were improperly suspended from service
August 10, 1970 and discharged from service September 26, 1970.

2. That accordingly, Carrier be crdered to restore Carmen W. H. Freeman
and R. H. Bohannon, Atlanta, Georgia, to service and paid for all
time lost, regular time, overtinme, holidays and vacation, plus six
per cent (6%) annually.

dindings:

The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the Railway
Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

Parties to said dispute were given due notice of hearing thereon.

The Claimants were dismissed for allegedly copmitting a theft of property
being transported by the Carrier in behglf of a shipper. In essence, the record
below and the hearing established that the basis of the Carrier’s charges is that
Claimants, while on duty at 1:45 a.m., August 10, 1970, did break into and enter &
freight car, remove two cases of beer therefrom and secret them at a point where they
could, at the completion of their tour of duty, recover same and eppropriate them for
their own purposes. The claimants were apprehended by Security Officers employed by
the Carrier who had been keeping the box car loaded with cases of beer under sur-
veillance, due to recurring incidents of pilferage of such product at the Carrier’s
Imman Yard, Atlanta, Georgia. The Claiments were arrested, tried by a jury and found
not guilty of the cxriminal charge.

—
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Rule 34 of the Controlling Agremement reads in psri as follows:

34, Procedure in Dealing With Grievames:
An esmployee will not be dismissed without just and sufficient
cause or before a prelimivary investigstion...”

The Claimants and the Petitioner contested the charges made 2nd sction taken
by the Carrier. The claims were duly processzed and appealed im accordaance with con-
trectvally provided procedure and the Rules of this Board,

7% must be reiterated here that this Board is not & tribunal ef origimal
jurisdiction. Our function, particularly im discipline cases as establlshed by
the Railwey Labor Act, as emeprded, is to review the record, ascertain whether the
Comtrolling Agreement had been complied with; the Claimants were afforded due process;
_thers was substantial evidence to suatain a finding of just and sufficleat cause for
the discipline imposed; and that the action taken by the Carrier was rot arbitrary,
capricious or unreasonable,

The Petibiomer does not contend thaw the Claimaants were not afforded = fair
hoaring. The trangeript, submitied wth the racurd, rewv:als that full opportunity was
glven for the examination of witnesses by representatives of the employes’' Organization
a5 vell as the hearing officer. The Carrier met the reguirement of going forward with
1ts proofs.

Petitioner ciaims that the Carrier falled to support its charge z2galnst th(
Claimants by & prepomlerance of evideace and that this was clearly established when -
the same evidemce placed before a jury failed to reault in a coaviction for theft.

Several Awards have emnclated the principals and concepts which lay the
foundation for our consideration of 2ppeals. In the abssnce of special circum-
stances or novel argument and approaches we are, unier the established procedures
required to stay within those guldelines.

In First Division Award 16785 (Loring) it was stated:

“In these investigations &s to whether & é&ischarge was wrongfui,
the Carrier is not bound to prove justification beyond 2 reasonable
doubt as in a criminal case or even by & preponderance of evidence
as does the party having the burden of proof in & civil case. The
rule is that there mist be substaniial evidence in support of the
Carrier's action."

The substantial evidence rule referred to was set forth by the Supreme
Court of the Unlited States as follows:

"Substantial evidence is more than & mewe scintilla. It means

such relevant evidence 83 a reasonable nmind might sccept as

edequate to support a conclusion. {Consol. Ed. Co. vs. Laber Board
305 U. S. 197, 229") - '

In Third Division Avard 12491 (Ives) we £ind the followimg: (




Form i Award No. 6368
Page 3 Docket Ro, 6204
2-50U-CM-"'72

"=he mere fact that the evidence is circumstantial, makes it no
less convincing and the board cannot say &8s a matter of law that
the carrier was not justlfied in reaching its conclusion following
the trial . "

and in Third Division Award 13116 (Hamilton) the following:

"It is basic that the evidence which i3 admissible and the degree
of proof which is necessary for a conviction, varies greatly be-
twesan B criminal case, in a court of record and that to be fourd
in a discipline case on the property. We have held an acquittal
by the court is not a bar to disciplinary action by the Carrier.”

Awards of this Division 5681, 4098 and 6155 and the Third Division 12322,
13127 and 15456, among others, reiterated and emphasized these guiding principlas.

We examined the record before us with the above in mind. The salient
facet was the testimony found in the transcript of hearing of the Security Officer
that on several occasions prior to 1:45 a.m. on the day in question, he checked the
freight car containing the beer, and found the doors securely locked &nd properly
sealed. The last time was twenty minutes prior to that time. He and a fellow
of flicer kept close watch and no one but the Claimants approached the car during the
ensuing period. Claimants allege that one of the doors was open aml could not be
closed because two cases of beer were blocking it. They removed the cages in order
to be able to shut and lock the car, placed them away from the track, intending to
later alert their foreman with reference to the removal of the merchandise.

This brings into‘play two fuarther coneepts dealt with at length in
our Awards as follows:

Award 13129 (Kornblum)states:

"...The Board has consistently refused to determine the credibility
of witnesses. See e.g. Award 11105 (MeGrath), 10876, 10505 (Hall),

10791 (Ray) and 10642 (lsBelle). So, too, the Board has left to the
trier of the facts the matier of weighing or resolving conflicts in

the evidence. See e.g. Awvard 11105 (McGrath), 10899 (Boyd), 10791

(Ray), 10717 (Harwood) end 10596 (Hall..."

and Award 13179 deals with the allegation of intent as follows:

"$he conclusion as to what is intent, unless admitted to, is
subjective, Where a subjective finding as to intent must be
made, an appellate forum will not reverse the judgment of the
trier of the facta if the conclusion is one that, in the light
of the evidence, could be arrived at by a reasorable man”.

We must, in view of the foregoing, find that the carrier fuifilled our
requirements for sustalning the dismissals.
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AWARD

Claim denled.

KATIONAYL, RATILROAD ADJUSTMENT BGARD
By Order of Second Division

Attest: Z 4 /&/M

Executive Secretary

Dated at Chiemgo, Illinois, this 26th day of September, 1972,




