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The Secand Dirision consisted of the regular nrellzbers and in 
addition Referee I* T. Bergman when award was rendered. 

i System Federation No. 6, Railway Employes' 
Department, A. F. of L. - C. I. 0. 

Parties toDisptie: ( (Carmen) 
( 
( Chicago, Rock Island and Pacific Railroad Caqany 

Dispute: Cl.+ina of Emplqyea: 
I 

(1) That under the controlling Agreement, Cannan J. W. Elliff was un&Mly 
suspended frcm the servicea of the Carrier for ninety (90) days. 

(2) That accordingly, the Carrier be ordered to canpensate Caman J. W. 
Elliff for all time lost in this ninety (90) days. 

. 

Findin@: 

The Second Division of the Ad$&ment Board, upon the whole record and all 

T 'evidence, finds that: 

The carrier or carriers and the employe or employes involved in this dispute 
respectively carrier and ezrploye within the meaning of the Railway Labor Act 

Es approved June 21, 1934. 

This Division of the Adjustment Board has $xrisdiction over the dispute 
invobed herein. 

Parties to said dispute waived ri@t of appearance at hearing thereon. 

This Is a discipline case in which the Organiiation protested the decision and 
penalty clainriq.-. that %t was based upon the unsupported testimony of claimant*s 
arperxlaor, the Train Yard Foreman. In IQaployes' Submission, under Position of 
Emplcrges*, p 2-4, no protest was made concerning the notice or conduct of the hear- 
ing under Rule 34 of the Agreement. Objection was raised to the Introduction of 
testimoqy &t the hear- regarding an incident which occurred two years earlier be- 
tween the cla3mant a~? the Train Yard Foreman. 

The record of the hearing disclosed that while the claimmt and two other carmen 
were working on a car, the foremm complained that the work was progressing too slow- 
lY* The foreman testified that clalxmnt told hina to watch out for hinself rather than 
to watch him. When the foremn asked clainant to clarify this, clatint answered that 
the foremm knew what he meant. The forman then volunteered that he understood the 
answer because two years earlier, when the foreman had problems with hia, the claircaxst 
h 
P 

a told him to watch his step because a brake shoe might fall of? a box car on his 
h .* 
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The foremm then testified that when he returned to observe the work a little 
later, cla%mnt had to go to the rest rocm. The foreman took him there and back 
to the work s%te in his tmck. The foreman testified that duriqq this ride, while 
they were alone, claimnt stated to him that he really meant what he haJ anid about 
the brake shoe fallins on the forman's head and that the forman better watch out. 
Also that claimant told foreman duriqq the ride that if the foreman had anything to do 
with the firing of any carman, he would personally see to it that the foremn would 
leave, "one way or another." The foreman also testified that the next day, claimmt 
asked him what bar he hung out at saying that, "he just wondered." 

Cla3mant testified that the foreman's entire statement iras a lie. His owu 
version was as follcm: The foreman came to the work 6ite nervous and upset. Claimant 
who was working alozle on the opposite side of the car but trying to listen, heard the 
foreman tell the other camen that he had b,ecnthrcatcr.ti abmt having a brake shoe 
fall on his head, th%t he wasn't "afraid of any 035 mlking", that he knows, "hm to 
handle you men". Claimant testified that the forman then came arcuti to hi? and 
because the foremm either did not like the way clekmt was looking at hi., OF knew - 
that he didn't care for the way the forman was treatirrq the rcen, the forcmn tried 
to get claimnt, "to say acrmething that wotrld be incr~inating". C&&x~t then asked 
the forman to clarify what he meant by, "threat", 
"not worth discussion". 

but foreman replied that it was, 

When asked by the master mechanic conducting the hearing what he meant by hi8 
statement aboat the way the foremn treatdrf the 13~11, claizazrt tcatified that the ( 1 

w 
forman had an attitL*ic of, "a CMlfke power over each and every mn uzdcr hL3"; thut, 
"When I cay we-you better move:" , and that "he look6 at himself as being far 
swerlor to anyone else around hti". 

013s of the carmm who was working with CbhEEnt at the tir!!e, testified in detail 
abmt the progress of the work and the foremn goirg over it with the3. The witness :' 
stated that at one of the t%!es that the foremn c-e back to the work site, the 
foreman spoke af thmats about brake shoes falliq on his head but haze scared him, 
"that he had bezn aromd mm like us before and he would see men like us in the 
futlrre”. The w%ness testified that the Porcrzan was 
srsiling in a friendly mamer", when he spoke of this. 

in, "a pleasmt dispositicm a.nd 
Further, the witness stated 

that the foreman started to leave, but carze back, and standing with the witness ati ~ 
the other carzen, called clatiant over and said to claimnt, talking about the broke 
ahoes; "are you threatenlug me? 
clamat Elns‘Jcred, "mnn, 

If you axe, I have Louis and Ted here by Fe". 
and went back to his oilirag. The witness testified that the 

foreman was no longer in, "'an eased namer”, and "lcoked as if he mx~ sericne". This 
witness verified t?xt cla~a~ and forman had driven off in the lmxck toward the 
locker ro(En. 

During the hearfng, two representatives of the clatiant were present and 
participated. One of thezr protested that the hearirag was not being held pursuant 
to Rule 3’r of the A~ec~en$. He also pretested that the forman's testinc?flJ of 
events which occturrt3 Wo years earlier had no bearing on this hearing. Fcth 
represezItatives stated thnt they understocd that they could provide any additional - - . - mromat2on arxI could record any protest during the hearing. 

i 

I 
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Claiavrnt testified that he was faridllar with Rule "A" of Form G-147 Revised 
which provided, in part that, %mployee must not be: (3) Insubordinate, (6) 
Querrelscms or otherwise vicious". 

We find nothfng wrong with the notice and conduct of the hearing. The notice 
was timely, specific aa to the chsrge and aRaised clMmant bf his right to he 
represented and to produce witnessca. He was repeserrtcd at the hearing and did 
produce 8 witneaa. Full opportu@.ty.was provided at the hcr?rinS to offer tcfftimony 
or infawation, to question witnesses and to state any objections. We do not 

c onsidcr the for-n's testimony of the incident two years earlier as entitled to 
any weight in arriving at the decision. 

Aa we said ia our Award Ho. 6372 decided recently, when it is one man's WC& 
againat an&her, we cannot sustain Q claim simply because the claim%t denies the 
charge. If the one who conducted the hearing chose to believe one r%n 8~ again* 
the otkr, we will not upset his decision if there is evidence to swport it. R9 
claim appeers in the record b&ore us that the decision was made arhitnrily or in 
bad faith, and we do not find this to exist, frcs~ reading the record of the hearing. 

The testimony of the cln5zz.an-t at the hearing shc&d that he dioapprovecl oftbe 
foreman to the extent he might &we t%de the threat. Rule "D" of Forz G-147 Rcviaed, 
wa8 designed to pz%vont perso%% at&ogoniszj on the job by requiring, *'courteous 
deportment of all ez@lsJes in their dealings with--their subordinates and each other." 

( Zn evaltsting the testimow of the claimant and the f-n, sa%e 12ght is shed 
b. #he test,imow of claim%&'s witness who coz&radicted the clal;;zmt in dczcribing 
the fmezan'ta manner ah2 attitude. It is possible to conclude frm hizs tcsttiom 
that the forem%n had decided to become serious after being threatened while riding 
in the truck with the cUSr'Lnt and to ask in the presence of the other two Carmen, 
if claimmt wa8 threatenPng him. 

We believe that there is sufficient evidence 80 that we will not upset the 
decision, in this case. See Second Division Award No. 6281. 

It 1s possible, hwever, th?& the degree of the penalty was i.dlucnced by the 
for~n’s refercnee to events of two years earlier which was not reported at that 
time. We belie= t&t the same result would be accc3plished by reducing the term 
of suspension frnn service to the period from October 9, 1970 until December 24, 
1970. 

AWARD 

Clsim is sustained except as stated above. 

NATIOK9L RAILRMD ADJUSTMERT BOARD 
By Order of Second Division 

A+test : ( 2-42. /&($@.. 
Executive Secretary 

Dated at Chicago, Illinois, this 16th day of November, 1972. 
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