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The Second Ditision consisted of the regular meaabers and in &d 
addition Referee IxWng T, Rergmsn vhen award was rendered. 

( System Federation 000. l$, Railway Emplayea* 

PartiestoDispute: 
DepsMQent,(;s L. - c. I. 0. 

Norfolkand WesternRailvqy Company 

Disp\rte: Claim of Elxployes: 

1. ThatCarRepairer3.DoW~Q11W88UDj~tly~~~dOihiB 
servfce and seniority rights when he was discharged from his 
position on or about lkmmber 22, 1969. 

2. That the Carrier be ordered to resltom J. D. WUkinson to serpIce . 
vith seniority rights miqaired, and compensation at his applicable 
rate foralltimelostas aresultofhis dismissal,including6$ 
peramumcoqmndedannuallyon the anniversary date of claim. 

Findings: 

( The Second Division of theUdjus-&ent Roszd, upon the whole record and all 
, etidence, finds that: 

The carrier or earriers andthe employe orexplqes involved inthisdippute 
are respectively carrierand employewithinthe meaning oftheR&L~LabarActas 
apprcmd June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. .' 

Parties to said dispute waivedrightof appearance athea'ring t&&eon. 

Thislsadiscipline casewhichresulted ineqploye's dismissalforfailing 
to protect his job. OnNovextiberl2,his foremanvrote alettertohimsWHugthathe 
was absent since October 29, and that, "We woxild.like to hear fr<mn you as to your in- 
tentions concerning your job. If' we do not receive a reply to this letter by IVovedmr 17, 
1969, your nams will. be stricken fram the rosterrn At 4:30 P,M, on Noveniber 17, mploy8 
telephoned the foremaasnd saidthathewouldreturnto duty onWve&erl8. Thefore- 
xzantoldhimthathewasbeingcarriedasAWOL,ga~e himone dsys extensionandadded, 
that he vould ham to drop him frcm the roster if he didn't return on the 18th. The 
employe did not return and on the 2Oth, the foreman went to emplaye's home to find out . 
why the employe had not returned. The exploye vas not home- The fozmmntoldeqploye's 
wife t&&t she should get the employe to return to his job; thathew tr@ngtOpreVent 
the employe frcanlosing seniority because of his long period of serivce. Later that 
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dsy, the enxpl~'telephoned the f oremau's office to ssythatitwashis restm. Be 
was givenuntilNovember22,toreturn. He did not come back to work, no ward was 
receivedfrephimaadonXo~r24,~e eoele'layewas droppedasof Nm22. This 
account16 fromthe foreman's testimonyatthe hearing. Theemployewasveryuncertain 
as to dates, times and events at the hearing but did say that the foreman had alms 
been a good friend, " --and I wouldn't deIly any word he said." The employe slso statid 
at the hearing that& "--, Ismprobablypartly inthewrong. If Iweren'tinthevrong,' 
Iwouldn~tbe here. A committeemanrepresentingthe employs atthehesringwas asked 
ifhefeltthatthe e~loyemadeanyarrangementstoprotecthis job. Hoanswered, 
"Xot under the circumstances, he didn't, I wouldn't think." 

Thelocsl &airman representing the employe asked about emplv's vorking 
record and itvas made apart of the haring. The emplqye's Dis&@.insryRecord shows 
twelve offenses from 1956 to 1969, There were four suspensions, the last of which wa8 
in lieu of dismissal for unauthorized absence. Two 6ufgensionswc?refor intoxicati~ 
while ondutg. 
sences. 

From Noveniber 1967 to August 1969, zhere were seven unauthorized ab-. 
The notice of hearing stated that it was, --in connection withbeing absentvi 

without permission. w 
The olaimofthe Organization is that the -loye* "--was unjustly deprived 

of his service and seniority rights when k was discharged from his position on or - 
about November 22, 1969." Itwouldbe asi@.emattertodispose ofthiscaseby ( 
accepting the judgment of the Csrrier based on s&dxmtial evidence of unauthorized 
absence in violation of Rule 2l of the Agreement, failing to protect his job and there- 
by prejudicing efficient operation of the railroad. Fherewouldbenoreasonto sub- 
stitute our judgment for the Carrier's decision to dismiss the employe based on his 
Disciplinary Record, Second Division Awards No. 4854, 50&, 5835, 58118, 

We would not do justice to this situation if we failed:to consider the tech- 
nical point raised by the Orgsnization*s insistence that the Carrier violated Rm 37 
of the Agreement in failing to conduct the disciplinary hearing prongMy. 

Rule 23. states that, "An employee desiring to be absent from sefice must 
obtain permission from his foremau*" The rule goes ontoprovidethatan en@yee 
"unavoidably" kept from work will not be discriminated against. 

" 
Rut, if detained by 

sickness or other good cause he, --shall notify his foreman as early as possible." 
The words, "must" and "shallc. leave no way out. The employe tialatedthisrule, 

Rule 37 prtides, "Ao employee shall be disciplined without a fair hearing 
by a designatedofficer of the carrier. Suspension in proper cases pending a hesring, 
which~dall be prompt, ah&l. not be deenred a violation of this rule." The foreman 
testifiedatthe hzaringthatthe employewas droppedas ofNovember22, Thelocal 
chairman made a written request for investigation on December 29. !fhe investigation 
vas QxnscheduledforJsnuary 13, following. 
stated, that, "as a re6ult of the 

The Carrier's letter,after the hearing 
investigation --, you are hereby dismissed--." The 

Organizatim'filed its claim by letter stat%ng that the employe had been, "--arbi- 
trarily terminated by you on November 22, l&3,--." Carrier in its reb\xttsl argued ( 
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that, "Claiamnt& not disreissed until he was given a formal investigation--." 

Ip the Carrier's interpretaticm is to be accepted, what was the claim,nt*s 
status fromNovember 22,19@ until dismissal on February6,1~70afterthehear~? 
Be Organization's letter of December 29, 1969 referred to orsl requests made in mid- 
Decemberforahearfng, This was deaied at the hesring. The employees team amld 
that of his representative was not comrincing on this. 'Ilhe Organization~s December eg, 
letter asked for reinsi&ement and wages for denial of hearing, but at the same time 
requestedthattherebe ahearing. 

Thepri&Awardslistedabova don& involve the issues raisedhem. The 
clabant's conduct appears to be tantamunt to a resignation which would make a hearing 
tmneccessarybutnopravisicm appears intheAgreementfor cmductofan~ tobe 
such as to add up to a resignation. 
structive resignation. 

Inlegsltexminology, itwouldbe calledacon- 
Another way to put it would be to sa~r that the Carrier had every 

reasou to believe that the enploye had quit, !CheAgreezentdoesnotproxtdeaspecific 
renew or procedure if the hearing is not held prmtly. 

The claimantdidreceive ahearing. It was a thorough investigation of t&5 
facts, condu&ed fairly and with no objectioxas raised. At the hearing, the testimony 
againsthim,the admfssionsmadethat he hadnat protectedhis jdb, thathis abseitce 
-as not atr&orized, the failure to follow Rule 2l~ and his Msciplinary Record, justi- 

( Led the decision to dismiss him. It w have been justice d-d but it did not 
xaltinprejudicetothe claim&. !fhe damge caused by dew of the hearing, if cw, 

wouldbe the possible uncertainty inthe employe'srnindofthe finalresult. Thefiml 
result should have been apparent in these circumstances. 

!i!he Crgauization's allegation of illness and tragew in -t's fsmily 
is not s-d by any test- at the hearing or other evidence in the'-rr&-d-w 
indicate that it occurred during the absence in question, Claimant testified at the 
hearing thati-he could.haR-obtained work after Nm&er 22, but that wages wezx! such 
that, 

..~ -- 
"I can get the welfare and 6% that much moneyof' There are no SitigStrig-Ci& 

cumstances. 

The facts of this case are such as to overcome the technical question raised 
by.the Organization. However, it would have been more decisive if the Carrier had fol- 
lowed through after Nom&her 22, by holding the hearing promptly, making its decision 
known and &us avoid sny doubts as to its position. 

AWARD 

Claim denied. 
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NATIONAL RkmmAD AIuusTMEapB)ARD-. / 
By.Order of Second Division 

i 

Attest: 

. 

IMed at Chicago, Illiwis this llth day of January, 1973. 


