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The Second Division consisted of the regular members and in
addition Referee Irving T. Bergman when award was rendered.

System Federation No. 97, Railway Employes'
Department, A, F. of L. - C, I. O,

(
(

Parties to Dispute; E (Sheet Metal Workers)
(

The Atchison, Topeka and Santa Fe Railway Company
-~ Western Lines -

Di : . Cla lo :

1. That the Atchison, Topeka & Santa Fe Railway Company violated the controll-
ing agreement when it improperly assigned other than Sheet Metal Workers to
install Switch Heaters. '

2. (a) That accordingly the Carrier be ordered to additionally compensate
8heet Metal Workers E. E. Reed, D. L, lee, L. B. McKinley, and G, Knopfel
( for eight hundred (800) hours at their established rates, for such
violation;

(b) Payment of 6% interest per annum on above amount, compounded armually
on the anniversary date of claim,

Findings;

The Second Division of the Adjustment Board, upon the whole record and all
the evidence, finds that: :

The carrier or carriers and the employe or employes involved in this diaspute
are respectively carrier and employe within the meaning of the Railway lLabor Act
as approved June 21, 1934.

This Division of the Adjustment Board has Jjurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon,

This is a third party case involving signalmen. Notice was duly given to the
Brotherhood of Railroad Signalmen. That Organization responded by objecting to this
Division's jurisdiction over matters pertaining to their work but made no submission
and did not otherwise intervene. The Signalmen were involved in two’ prior claims to
this Division by the Sheetmetal Workers for the same work. In the first, decided in
i‘ ond Division Award No. 4788, Signalmen received notice but did not intervene. In

«¢ second, decided in Second Division Award N8. 5763, the Signalmen did intervene
a r receiving notice. This case involves the same parties and the same subject mat-
ter. Accordingly this Division has jurisdictionm.




Form 1 Award No. 6h26
Page 2 ' Docket No. 6217
- | 2-AT&SF-SM-'T3

Sheetmetal Workers claim the right to work performed by Signalmen in the in-
stallation of gas lines connected to switch heaters. They claim this right by'virtué or .
Scope Rule No. 83 of the General Agreement, Memorandum of Agreement dated September 15,
1948, Section 2, which is referred to in the record as Jamuery 1, 1950, ens past practice..

Carrier defends its position by stating that they assigned the work to signal-
men in accordance with past practice and the findings in Awards No. 4788 and No. 5763.

In Award No. 4788, decided November 1965, the Organization's argument was based
upon its contractual right to the work under the Scope Rule, the Memorandum of 1950
and, as a past practice, that it did the work when Rail-Tel switch heaters were in-
stalled at Argentine, Kansas. Carrier denied the past practice. It referred to the
work on other senlority districts as experimental and performed by combining the use
of several classes or crafts of employes. Therefore, in the early stages of the .
development of the switch heaters, no one class or craft obtained exclusive right to
the work, Carrier claimed that after the pilot stage, when switch heaters were in-
stalled on this Division starting in 1963, it assigned the work to the signalmen .
because the heaters were used in connection with switch operations and proper signal .
functioning. The findings in this case did not discuss the merits of the partles?
positions. The Awa rd was based on a finding that Rule 83 was not modified or expan-
ded by the Memorandum of 1948 and that the work in dispute was not performed in the
areas specified in Rule 83, because the work claimed was performed outside the yands.<

In Award No. 5763, decided in September 1969, the parties made the same argu-
ments, This time, however, the work claimed was performed inside the yards. The \1’
findings in this case did discuss the merits of the arguments. In doing so, it was
found that Sheetmetal Workers had a contractual right to install the pipe lines. It
was also found that the switch heaters were not absorbed into the signal system when
they became automatic, fired by electrical ignition supplied by power from the Signal
Department power line.activated by a Towerman; even though a malfunction was communi-
cated to the Towerman through the signal system. The finding was also made that the
specific references in the Signal Department Scope Rule did not include switch heaters
and that this device was not within the general inclusion of, "appurtenances and appli-
ances", or generally recognized signal work, No finding was made nor was there any
discussion concerning the right to thls work if it was to be performed outside the
yards,

In the present case, the work was performed outside the yards. Carrier changed
over from the pad type to the direct flame type switch heater. Installations were
made by signalmen at five different points on the New Mexico Division during 1966
and 1967. Carrier claims it assigned the work to signalmen following Award No, 4788,
and that no complaint was made by Sheetmetal Workers. That Organization says that
it did not know that the work had been performed outside the yards.

During October and November 1970, Carrier installed the new type switch heaters
at eight more locations and again assigned signalmen to the work outside the yards
for the same reason. This work brought on the present claim.

In Award No. 5763, the Board stated in its findings that: "The ultimate L
issue is what organization has the contractual right to the work involved in installing
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automatic switch heaters: Sheetmetal Workers assigned to Carrier'’s Water Service
Department,--; or Signalmen? The Award was in favor of Sheetmetal Workers,

In Award No. 4788, it was found that Rule 83 provided only for work, "in
shops, yards, buildings and on passenger coaches and engines of all klnds" and
that the Memorandum of 1948, "—_does not modify or expand the provisions of Rule

83."

The Organization has argued in this case that through an oversight it did not
empha81ze in the submission in Award No. 4788 the point that it now makes. In no
uncertain terms, strenuously and vehemently, the labor member insists that we must
understand that the water service forces have Division seniority. If the work con-
tractually belongs to them as decided in Award No. 5763 then it applies outside the
yards according to the Memorandum of 1948 and that the decision in Award- No. 4788
was a mistake. It is argued that if we find that water service forces do not have
a contractual right to the work outside the yards despite the specific language of
the 1948 Memorandum to wit, "Water Service Forces shall install --- all ——= g8 wm=
lines for other than Mechanlcal Department facilities and equipment. then Divi-
gion seniority is being ignored and these workers could refuse to do the work out-
gide the yards if requested to do so by the Carrier.

We have carefully read the positions of the parties in both prior Awards

- veferred to. The arguments made there do not need to be repeated here. The letter
>f 0. M. Ramsey, Assistant to Vice President, dated September 25, 1963 and the con-~
tentions following it (Award No. 4788) make out a strong case in favor of the Carrier
ut the findings refer only to the agreements of the parties, including the 1950
Memorandum, The findings in Award No. 5763 disagree with the Carrier's same conten-
tions but offer no help to the Organization's arguments as to work performed outside
the yards.

' The 1948 Memorandum does not specifically amend Rule 83 to include installa-
tions by water service forces other than in Mechanical Department facilitiea. It
simply extends this work to water service forces over other Sheetmetal Workers. The
contractual right to do the work within the yards is, therefore, not necessarily
extended to the same work outside the yards under the scope rule, This does not,
however, preclude the possibility that water service forces may be called upon to
perform outside the yards the work contractually reserved for them within the yards.

The issue in this case is whether or not the Carrier properly assigned the
contested work to the signalmen.

- Following Award No. 4788 in 1965, the Carrier properly assigned the work to
signalmen in 1966 and 1967, Following Award No, 5763 in 1969, the Carrier did not
improperly assign the work outside the yards to signalmen in 1970.

AWARD .

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Second Division




Form 1 , ' Award No. 6426 (
Page 4 _ Docket No, 6217
' 2-AT&SF-SM-173

Attest: Z:

Executive Secretary

Dated at Chicago, Illinois, this 11th day of January, 1973.




LADOR NMEMBERS ' DISSUHT 20 AWARD BO. 6”26
NOCKEL KO. 6217

12 majority ware in erroxr when thoy ubn* ed the claim in

r ket Wo. 6217, Award No. 6426. %he majority in their denrial com-
letely ignored the record before thaia as uubm*nncd ny the Lap oyeg

z the following rcasons: :

: e majority have relied on the Findings in Award Mo. 4788, and .
aat Rule 83 was not modificd or expsnded by tlie Meworandum dated
» ox 15, 1948. The MHeomoranduwm vave to the Water Service Forces
the installation, xenewing and wmaintaining oll water, oil, gas,stean
d ines for other than mechanical depaviwent fBCLllLleS ind
cguipment. It concedes to the Sheet Metal Workers all of this WOXK,
since the Claimants iavolved here have divisioa seniority,hen

0o
e
e
[

certainly this claim should have been sustained.
Vighgter's unabfluged dictionary defines the word "all" as -~
"a) a uomalnivg form meaning the vhole of; the whole
part of; and further in part-—guclu31vbly and all
together."
The Meworandum is sgpecific in stating - “ALl water, oil, g23,
oA and air lines for other than Mechanical Departwment facilities and
creipment; and, 1LLespective of facilities served, will handle =+ = °

p. _abing, bu;lu*ng heating, server lines and lines fox delivexy of

waker to facilities where required." (Emphasis added) Yet, the majeority,
ignored €his Meworandwm in their denial of chis claim., Fuxther, the .
Haployes in their Exhibits B,C,D, and E, which are noterisced gtatonents
that historically they have been performing all of the pipe work listed
in this Kemorandum over the entire division--this again was conpletely
ignored by the majority.

v The C““rver has never denied in the negotiztions on the propﬂxty ;
and in their submission that these employes, the Claimants, did not E
have ﬂivision seniorit v , . . R

in the third paragraph f£rom the bottom, page 2 0L h¢g Aw
che majority states-"This does not, however, preclude tle POSGE
that Water Service Forces mnay be called upon to perform outside Lh
yvaxds, the work contractually res served for them within thie yards

Since this claim has been -denied by the ma jorlty, under which
rule would the Claimants now be required to perform work outside of the
yards? If the assignucents will be made under their Cla ssificaiion

" Work Rule ilo. 83, then this claim should have ‘@cn QUotdlﬁLd. If s

fioav are €o be assigpned under the Moemorandum dated & sprember 15, 1948,
¥ 1. this ciaim shouid have been sastained. If they are to be assignod
ande¥ thne work jurisdiction of their division seniority, then again
this claim should have been sustained.




They further rely on Award Ho. 5763 and concede that in
this Award it was found that the Sheet letal Workers did have the
contractual right to install the pipe lines involved. They furtherx (
concede that the work in question waz not zbsorbed into the signal
system when the automatic switch heaters becoame automatic. They
furthex concede that the scope rule of the Signal Department did not
include the installation of switch hoaters.

This work is contractually reserved to Sheet Metal Workers
in award No. 5763, and since the Claimants have division senlorlty,
then again the claim should have beean Suotulnud

.In the Employes' Submission in this claim, we conceded
that in Award HNo. 4783, and Award No. 5763, the issue of diwvision
‘seniority was not made a part in eithexr of these submissions. We
did, however, in Rocket No.6217, and I ¢uote - "iIn no uncertain
terms we strenuously and vehemently did inject the question of
division seniority." Yet, again, .the matter of division seniority
was again ignored., ‘ ‘ '

This Division does not have the authority to destroy
the working assignments under the Division seniority system which
the Claimants have histo: ;Lully been governed and worked by.

. For the above outlined reasons, as explalned thlS claim (
snould have been sustained.
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