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ml NATIONAL RAILROAD ADJUSTMENT BOARD Award No. 6442 1 

SECOND DIVISION Docket No. 6197 1 . 2-SOU-CM-' 73 j 

The Second Division consisted of the regular‘members and in 
addition Irving R. Shapiro when award was rendered. 

( System Federation No. 21, Railway Employes' 
( Department, A. F. of L. - c. I. 0. 

Parties to Disoute: ( (Carmen) 
( 
( Southern Railway Company 

Dispute: Claim of Emoloyes: 

1. That under the current Agreement, Carman D. R. Everette, Hayne Shop, 
Spartanburg, South Carolina, was improperly discharged from service 
November 4, 1970. 

2. That accordingly the Carrier be ordered to restore Cannan D. R. 
Everette, Hayne Shop, Spartanburg, South Carolina, to service with 
all rights, this to include seniority rights, job rights, vacation 
rights, pass rights and paid for all time lost beginning November 4, 
1970 until restored to service and that all of his insurance benefits 
with Travelers Insurance Company under Group Policy GA-23000 be kept 
in full force and effect. 

Findings: 

The Second Division of the Adjustment Board, upon the whole record and' 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and employ@ within the meaning of the Railway 
Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute were given due notice of hearing thereon. 

Clafprsnt was discharged from service with the Carrier for falsification 
of his application for employment therewith. At the hearing on the property 
pursuant to Rule 34 of the Controlling Agreeglent, Claimant admitted rendering an 
uhtrue answer to consequential questions found on Surgeon's Report of Physical 
Examination which he completed prior to entering Carrier's employ. 
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As indicated at the hearing; some of the members of this Board'have 
reservations concerning the form of the questions involved in that they fail to 
afford an applicant an opportunity to provide additional pertinent data. This is 
an invitation to withhold the information; applicant properly assuming that an 
affirumtive answer to the broad, general question would assuredly result in his 
rejection as an employee. Despite this we will not reverse the long established 
doctrine set down in numerous Awards of this Board and succinctly stated in Award 
1934 in the follouiug Blauner: 

. ._ . 
‘%mrier has the right and duty to use care in its selection of 
employes, to protect the public, its other employes and itself. 
In order so to do it my make inquiry as to any pertinent record 
of the applicant. It must be concerned with his physical, moral and 
mental fitness for the work. . . . 

. . . To deny Carrier the right to discharge on learning of false 
denial . . . is to deny it the right to investigate the true nscord 
of an applicant, and that right is not waived by Upse of tiara 
in the absence of knowledge of the false answer." 

See also: Secehl Division Awards 4359, 5156, 5959, 6013; and Third 
Diviaion Awards 4328, 4391, 5994, 10090, ll.328, 14274, 18103, and 18475. 

However, this record contains matters which m&kc-thia case distinguishable 
from those cited. Claimant was removed from service on June 2, 1970 and fnstmcted 
to suhait to an examination by Carrier's doctor, when supervision believed his 
behavior to be fmtiarml. Claimant cumplfed vith the order and was examined 
June 5, 1970. The Doctor advised Manugemcnt that Claimant be disqualified and also 
notified Claimmt that he was making that recmmumdation. On June-22, 1970 
Clafmant delimmed a letter from a physician, who was treating him as an out 1q 
patient atla psychiatric clini;c@in which is stated that he considered Clafmant 
wble ef performing his work at Carrier'8 installation at Spartanburg, South 
Carolina. On June 29, 1970, the Carrier's Doctor rendered a report to Carrier. In 
it he found Claimnt to be physically fit, but volunteers the folloufng: . 

"D4PRESSU.M: Chronic schisophrenic state with paranoid tendescfea. 

COWEN?: The daydreaming state and ruaiuatfon which this patient 
has exhibited at work make it wmy lfkely that he will be fn$ured. 
With his pranoim , I would be extremsly concerued that he would 
have a prolonged and perhaps impossible convalescence fiaa such 
8n injury. 

In view of this, I feel it is best both for the patient and for 
his employar that he be disqualified." 

There is no claim that the Carrier's Doctor is qualified as a psychiatrist. 
His determination was based upon his conversation with Claiumt, in which it uaa 
revealed that Clafmmt was being treated at tie psychiatric clinic and the c 

. 
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allegations ade to hia on the pheme by carrier's supervisorr He further refers 
to a telephone cemversaties, obvieusly subsequent to his oral adv&e of.Jmue 5, 
1978 and ppokbly post June 22, 1970, with Claimmt's physician. His &mm 29, 
1970 report states tbt Claimmt's doctor "statsd that he had a form of paranoia". 
Neither Claimat er his organization were fknished a copy of CamierTs Doctor's 
report and on July 35, 1970, a grievauce was filed against ths disquslificatioa of- 
Claimmnt, dsamxling refnstatememt with cmpsnsatiaa for tiw lost. Carrier did 
loot rcp%yttmtil October 19, 1970; beyond the time con$ractuslly provided for proper 
procetrsing of a claim. 

It is noted that in Carrier's I&tar's -randurn of Jnne 29, 1970, 
reference is made to Claiesnt’s statement to him to the effect that shs had been 
hespitalfsed Sor psychiatric illness . . . several years ago. 
on one occa8ion four yeme ago”. 

He had shock thsmpby 
Claiwnt*s employment application was prepared and 

executed by hia on February 8, 1968, hsa and one-quarter years prior to his 
revelation of a psychiatric condition and treatment therefor approximately tm, 
ysars prior to his securing employment with the Carrier. It was not u&XL approxiw- 
tely four months after being a;terted'. by its Doctor of the falss reply to questions 
in his application for employment, that Carrier raised the new grounds for 
costinuiug Claimant out of service. It was not until November 2, 1970 that 
Carrier ordered a hearing on the charge of falsification of the application, 

In Februsry, 197l, the parties resolved the dispute stemming frm the 
(. Ju~a 2, 1970 disqualification on the basis of procedural default on Carrier’s 

However, a 
lizher ll, 1970. 

new claim arose out of Carrier's discharge of Claimant on 

We see great merit in Fetitionsr's disturbance with the mnuer in which 
this dispute was handled ON the property- It wss claarly incousisteut with the 
edict of the Railway Labor Act and the underlying eoncepta of the Controlbing 
Agreemsnt which obligate the affording of due process to a grievant. The dscfsion 
of Public Law Board No. 852, Award No. 2, sets forth&he considerwl view of this 
Eoard to the effkt that: 

"The bsard finds that the Carrier did not act with due diligence I' 
in disaissing the Claisaant for allegedly falsifying his eqilcryaent 
application, and therefore the dianfssalmust be set aside." 

"Thereiea sound palicpthatd~~stbatan~le~fierprocesd with 
dispatch to discipliue an employee whe has breached important: rules 
reasonably soon after the em layer has acquired csmpstent evidence 
or knowledge of the employee r s alleged breach of the rules. To 
permit the Carrier to proceed against the employee without any 
regard to the tims or to when it acquired this knowledge is to vest 
within the Carrier arbitrary and unlimited power which violates the 
concepts of due process and f%ir play." 

. : 
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"Sonnd publfc licy holds that tbe Carrier is not privileged, after ' po 
learning of the employee's allgged misconduct, albeit serious, to over- 
look or ignara this alleged riscomluct, absent any valid or reasonable 
reason for so doing, and then atan appreciable subsequent date institute 
diaciplimry proceedings for the alleged misconduct. Sound public ._ 
polfcy holds that the failure to act promptly should be construed as 
a waiver 64 the Carrier's otherwiw unquestioned right to proceed 
against the Clafrnt for allegedly filriifying his emplo~~~W 
applicationP 

However, we are not prepared to disregard the fur&mental ptaaaieee 
autliued in the cited Awards of this and the Third Divfslon whZch strees oar co~erm 
for safe opemtious in the transportation industry. It is our holding that all 
partieu oencerned proceed in accordance with the established practice on the 
property as outlined in Carrier’s October 19, 1970 letter to the Organization as 
follows: 

u . . . the procedure under the establishad practice throughout the years. 
when there has been disagreement between the Company doctor and an 
employee's permnal doctor over the physical qualifications of thm G 
employee to remain in, or return to, service, ia that an examination by 
a neutral doctor be requested by the employee or his representative. In 
these cases, a neutral doctor is selected by the Company's doctor and c 
the e~p~boyee'~ personal doctor to ermine the employee, whose decision 
shall be final and binding as to whether the employee is qualified 
Tom a medical standpo&nt to remain in, or return to, service and to 
safely and efficiently perform and carry out all. of the duties and 
responsibilities of his assigument. The expense of the examination by the 
neutral doctor is, of course) shared equally by the parties. m . . . 

It is suggested that the neutral phy#cfan be a certified psyehiat&at 
and that he be m4de fully aware of all aspects of the Claimant's job functions, 
the physical attributes of the area in which he is required to work, and be 
afforded Claimant's coaaplete history of treatment for disturbances of a "mentalw 
or psychtttric nature. I 

If the above is pursued and the Claimant is determined by the neutral 
physician to be qualified to return to his regular position as a Cazman, then he 
shall be afforded reinstatement with all seniority righta. Because we cmnot 
permit, and therefore he held to have condoned, an improper material falsfflcatiow 
of an applicationfor employment , %t fs the holding of this Board that Claimant 
receive no compensation for time lost for the period November 4, 1970 to the datr 
the neutral doctor makes his report to the psrtiee. 

AWARD 

Claim sustained to the extent set forth in the Findings. 
( 
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HTXONAL RAILROADADJU&MENTBCWD 
1 
I 

By Order of Second Division 

Attest: 
Executive Secretary 

Dated at Chicago, Illinois, this 16th day of February, 1973. 

(,’ 


