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The Second Divisicn consisted of the regular members and in
addition Referee Nicholas H., Zumas when award was rendered.

( System Fedaration No. 42, Railway Employes'
g Departzent, A. F. of L. - C. I. O,
Parties tc Dispute: (Firemen & Oilers)
(
(

Seaboard Coast Line Railroad Company

Dispute: Claim of Emploves:

1. That under the current and controlling agreement, as amended,
Laborer T, J. Turner, Id. No. 56083, was unjustly suspended from service
at Jacksonville, Florida for ten (10) days from October 14 through
October 23, 1971, inclusively.

2, That acccrdingly, the carrier be ordered to reimburse aforesaid employee
for all loss of time at pro rata laborer's pay.

Findings:

. The Second Division of the Adjustment Board, upon the whole record and
(:) all the evidence, finds that:

The carrier or carriers and the employe or employes involved in thics
dlispute are respectively carrier and employe within the meaning of the Railway
Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has jurisdiction cver the dispute
involved herein,

Parties to said dispute waived right of appearance at hearing thereon.

Claimant, a Iaborer and Inside Hostler's Helper under the Firemen & Oilers
Agreement, was utilized briefly on the date in question to perform Outside Hostler's
work, While working outside his assigned limits his engine deraijled.

On the day of the derailment, Carrier, without xnowledge of the Organizaticn,
received a statement from Claimant admitting responsibiility, electing not to have an
investigation, and expressing his willingness to accept Carrier's discipline, It is
apparent that the "econfession" was prepared by Cerrier.

The Organizaticn contends that Carrier violated the diseipline rule (Bule
28) in that Claimant was deprived cf the cppcriunity to be rerresented becuuse no
notice was given to the Organizaticn until after the discipline was acsessed.
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Carrier ccnkends: 1) this Division has no jur‘cdiction to censider the
clnim tacause Claiment was working as an Outside Hostler's Helper at the time of the
derailment, and 2) Claiment has the right voluntarily to waive formal investigation
and accept discipline.

With respect to Carrier's assertion that the Division has nc jurisdicticn,
we find it is without merit and shall consider the merits of the dicpute.

The relevant portions of Rule 28 provide:

"o employee shall be disciplined without a fair hearing by a
designated officer of the comparny. Suspension in proper cases pending
2 hearing, which shall be prompt, shall not te deemed a violation of
this rule, A% 2 reascneble time prior to the hesring such c_vjoyee
and the local chairman will be appraised in writing of the precise
charge against him. Tne employee shall have reascnable opportunity
to secure the presence of necessary witnesses and e represented by
the duly authcrized representative of System Federation No. 42,
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refuse permissicn to an Individual employee to present hls cwn gr
or, in hearing involving charges agzoinst hiinm, £n rresent his cwm co
¢ (:) ' rersonally, The eTfect of thece rules; wvhen an individnel emplojee
) : presents his ovm grievance or case perscnally, ic to require thab
i the duly authorized cemmittee or its accredited representative, be
: permitted to be a party to 2ll conferences, hearings cr negotiations
between the agzrieved or accused employee and the representatives
of the carrier,”

ce

l

NOTE: Neither Rule 26, 27, nor 29, attempts to obligzte the carrie
0 gricy
.

SES

There are award: from various Divisions that hold that an employee may
waive any rignt to whatever procedural safeguards are aveilable tc him under the
chedule agreement. See First Division Awards 11498, 1h0k2, 17152, 15509 and Third
Division Awards 929, 2339 and 13k68,

Other awards hold that a Carrier does not have the right tc aveid a
contractual cbligation with an Organization by entering into agreements with
individual employees resulting in a waiver of procedurzsl rights cr other tenefits. See
Second Division Awards 1255 and 4096,

To hold that an employee cannct, uvnder any circumstance, confess error and
waive his rights to vhatever procedural safeguards to which he is entitled results in
absurdity. It is egually erronecus, however, to hcld that the employee's representa-
tive under the collective bargaining agreement is not, under the lanzuage of Rule 28,

ntitled to bz given notice pricr to any action that might te taken by Carrier. It
is clear that the notice requirements were intended to provide the Orgonization with
an oppertunity to assist its members.,
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It follows that after such notice is given to the Organization, an employee
is free to pursue whatever course he wishes,

We find, therefore, that the claim must be sustailned.
AWARD
Claim is sustained,

FKATICNAL RATLROAD ADJUSTMENT BCARD
By Order of Second Division

Attest: Executive Secretary
Naticnel Railrced Adjustment Board

" Rosemarie Brasch - rduinistrative Assistant

Dated at Chiczgo, Illinoiz, this 15th day of November, 1973.
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DISSENT OF CARRIER MEMBERS
TO
AVARD KO, 6591, DOCKET NO. 6426
(REFEREE ZIR4AS )

Award 6591 is not supported by law, by the Agrcement, or
by precedent awarde of the National Railroad Adjustment Board.

There was no dispute that cleimant was working ss ocutside
hostler helper at the time of the occurrence for which he admitted
responsibility and accepted disciplirne.

The Carrier's coatention that the Second Division was without
Jurisdiction to decide the dispute was based upen the clear and un-
ambiguous lansuaze of Section 3, First (h) of the Railway Labor Act
conferring jurisdiction over disputes involvinz outside hostler helpers
to the Firct Division. The velid contention of the Carricr in this
respect was simply brushed aside by the Referee with the terse statement
that "we find 1%t 1is without merit" with no cxplanction whatscever.
Issues of this nature deserve more than such off-hand treatment.

The Award is contradictory in itseif. It ugholds whe right
of an individual to waive whatever procedurzl safeguards to which he
may be entitled in disciplinary proccedirzs, which certainly includes
notice, but at the same time holds that the cmployes' representative
mst be given notice. Such reasoniry i1s absurd ca its face. The
representative is not the ome who w2y be disciplined.

There is absolutely no basis for the awarding of compensatiom.
Rule 28 of the applicable agreement provides in part:

"If 4t is found that an employece has been unjustly
suspended or dicmissed frcm the service, such employe
shall be reinstated with his seniority rights unimpaired
and compensated for ¢he wages lost, if any, resulting
from seid suspension or dismissal."

Claimant having accepted responsibility for the derailment,
it follows that he was not "unjustly suspended or dismissed."

For the reasons stated, Award 6591 is in palpable error, and
we dissent.
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