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The Second Division consisted of the regular members and in 
addition Referee Nicholas H. Zumas xhen award was rendered. 

( System Federation NO. 42, railway Employes' 

I 
Department, A. F. of L. - c. I. 0. 

Parties to Dispute: (Firemen -& Oilers) 
( 
( Seaboard Coast Line Railroad Company 

Dispute: C!laiii of Em loyes l . 

1. That under the current and controlling agreement, as amended, 
Laborer F. J. Turner, Id. l!?o. 56033, was unjustly suspended from service 
at Jacksonville , Florida for ten (10) days from October 14 through 
October 23, 1971, inclusively. 

2. !Chat acccrdingly, the carrier be ordered to reimburse aforesaid employee 
for all loss of time at pro rata laborer's pay. 

Findings : 

0 
The Second Division of the Adjustment Board, upon the whole record a.& 

all the evidence, Xnds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and em-ploye within the meaning of the Railway 
Labor Act as Lpproved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearing tnereon. 

Claimant, a Laborer and Inside Hostler's Helper under the Firemen Fc Oilers 
Agreement, was utilized briefly on the date in question to perform Outside Hostler's 
work. Vhile Tsorking outside his assigned limits his engine derailed. 

On the day of the derailment, Carrier, without knowledge of the Organizaticn, 
received c statement from Claimant admitting responsibility, electing nat to have an 
investigation, and expressing his willingness to accept Carrier's discipline. It is 
apparent that the I(ccnfessioni was prepared by Carrier. 

The Organizaticn conte::da that Carrier violated the discipline rule (?.ule 
28) in that Claimant xas deprived of the cppcrtunity to be represented because no 
notice ~:a:; given to the Organizaticn until after the discipline was assessed. 
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Carrier ccnten~~s: 1) t?lis Division has no juricdiction to cc;nsi.c?er the 
claim because Claimant 3:,:25 working as an Outside Hostler's Helper at the time of the 
derailment, and 2) Claimant has the right voluntarily to waive formal investigation 
and accept discipline. , 

With res.Fect to Sarrier's assertion that the Division has nc jurisdiction, 
we find it is without merit and shEi consider'the merits of the dispute. 

The relevant portions of Rule 28 provide: 

i XY 
4 

"NO employee shall be disciplined without a fair hearinS by a 
designated cfficer of the coqany. Suspension in Draper cases pending 
a hearing, :qhich shall be prompt, shall not be d.eemed a violation of 
this rule. Ilt a rea:conz.ble time Drier t.2 the :lea.ring such eqlcyee 
and the local chaimal-, will be qpraised in writing of t!le precise 
charge against him. The employee shall have reassnable opportunity 
to secure the presence of necessary :.ritnesses and be represented by 
the duly authcrized representative cf System Federation 11~. 42. 

NOTE: Neither Rule 26, 27, ncr 29, attempts to obligate the carrier t,o 
refuse per&.ssicn to an ili3IVidlSi ezi$loyee tc ;rcsen'i, 3is . ; IGl g;r 1'=:;cnce 
or, in hear91~ i;r~olving c3aLrges against Cim, tc ;rescr,t his 1:7m czes 
person?l!.y. *e e-We& cf there rglesi tsr3,hn 32 iy$ivf~*:..e7 e~~.'_q-e2 
presents his otrn grievance or case perscnally, is to require that 
the duQ autho rized ccnlmittee or its accredited representative, be 
permitted to be a 2arty to all conferences, hearings cr negotiations, 
between the aggrieved or accused employee and the representatives 
of the carrier." 

There are awards from various Divisions that hold t'nat an employee may 
waive any right to whatever procedural safeguards are available to him under the 
schedule agreement. See First Division Awards 111498, 14042, J-7152, 15509 and Third 
Division Awards 929, 2339 and l&68, 

Other awards hold that a Carrier does not have the right to avoid a 
contractual obligation with an Organization by entering into agreements with 
individual employees resulting in a braiver of procedural rights or other benefits. See 
Second Division Awards 1255 and 4036. 

To hold that e.n employee cannot, under any circumstance, confess error and 
%,-aive his rights to rrhatever proced,,u -1~~1 safeguards to which he is entitled res#ults in 
absurdity. It is ~*~utCLy (?rronecus, however, to hold that' the employee's reyresenta- 
tive under the collective bargaining agreement is not, under the language of Rule 28, 
entitled to be given notice prim to any action tinat might be taken by Carrier. It 
is clear that the notice requirements were inten?.ed to provide the Organization with 
an opportunity to assist its members. 
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It follo~:s that after such notice is given to the Organization; an emslojee 
is free to pursu+ 0 whatever course he wishes. 

Ve find, therefore, that the claim must be sustained. 

AWARD 

Claim is sustained. 

EATiGUAL RAILROAD ADJUSTI~l~Z BC4RD 
By Order of Second Division 

Attest: Sxecutive Secretary 
Xaticnal Railrcad Adjustment Board 

Dztcd at Ch?lccga, Illinois, this 15th day of l@vember, 1973. 

._ ._.. 
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Award 6591 is not supported by law, by the Agreement, or 
by precedent awards of the National Railroad Adjustment Board. 

There was no dispute that claimant was working as outside 
hostler helper at the time of the occurrence for which he admitted 
responsibility and accepted discipline. 

The Carrier's contention that the Second Division was without 
jurisdiction to decide the dispute was based upan the clear and un- 
ambiguous lanqua~e of Section 3, First (h) of the Railway Labor Act 
'conferriw &i&diction over dlspukes invoiW'i~ out:;id.e hostler helDer= v-7-..- - 
to the Firct Ditision. The valid co,litentioa of the Carrier in this 
respect was simply brushed aside by the Referee with the terse statement 
thtxt "we find it is wi'ihout merit" with GO cqlnn&ion whntsomf@r. 
Issues of this nature deserve more than math off-hand treatment. 

WI% 
; 6 

rue AWSZd ii3 COiX~iTidfCtC8~~ iEi it3G.Z. it u:~iuidS 'iiiJS righi; 

of an individual to waive wba$evcr procedurszl safeguards to which he 
may be entitled in disciplinary procccdinqs, which certainly includes 
notice, but at the same time holds tF&t the cqloyea rcprcsentative 
must be given notice. Su& rcasoaing is absurd ~22 its face. The 
rep~esent&ive is not the one who my ba disciplimd. 

There is absolutely no basis for the marding of compermsation. 
Rule 28 of the apPliCabl@ agreement provides in part: 

"If It is found that an czployce has been un:ustly 
suspcndod or dismissed from the service, such employe 
shall be reinstated with his senfority rights uabqxsired 
and compensated for the voges lost, if any, resulting 
from said suspension or dismissal." 

Claimant having accepted responsibility for the derailment, 
Lt follows that he was not "u&justly suspended or dismissed." 

For the reasons stated, Award 6591 is in palpable error, and 
we dissent. 
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