
The Second Division consisted of the regular members and in 
addition Referee Lrving R. Shapiro when award was rendered. 

( System Federation No. 21, Railway IImploycs' 
( Department, A. F. of L. - c. I. 0. 

Parti.es to DisBte: ( -- (Carmen) 

t $ ,outhcrn Railway Compny 

uutc: Claim of Cmp3.ovcs: -II_-- 

1. That under the current Agreement, Carman C. L. Rawson, Ecridian, 
Mississippi, was improperly suspended from service from October 
25 through November 14, 1972. 

2. That accordin$.y, the Carrier be ordered to 
C. L. Raws~)n for all time Lost from Gctober 
November 14, 1972. 

Findings: 

compensate Cnrman 
25, 1972 ,through 

0 
lfh? Second Efvision 0.f the ktfjus~ment Coard, upon the whole record 

and all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and emplcye within the meaning of the 
Railway'Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the disp;ute 
involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

Claimant, who has been in Carrier's employ in excess of twenty-eight 
years, was charged with and following an investigation found to have "not 
properly inspecting, on Octooer 24, 1972, the cross key retainer on North 
B end of FfP 613442, to determine the condition of all parts thereof including 
the cotter key". Carrier imposed upon Claimant a disciplinary suspenscon 
from work for three weeks. 

It is well established that this Board, concerned for the survival 
of the railroad system in ttte United States; the safe movement of passengers 
and freight; avoidance of injury to employees and the public; protection 
of railroad equipment from damage or destrrlction; has afforded maEagcmcnt 
extensive leeway in dealing 122th employees ~;iio malfunction or misfunction 
in the performance of their aLjti cc:igned dr!tics (Award 6419). As ~~11 and 
succinctly stated by Carrier in its submission, this Board "G.ll not 

rr-- c; substitute its j\:d:jment for tIr3t of the Cnrrier in discipline cases if the 
evidence of record shows tht the carrier con!plicd with t!;c proccd~.~r~~l 

requirements of tile effective &pJee;Wilt and that t'f?e disciplinary aCtiOr1 biS:i 

not arbitrary, capricious or an unreasoosble abuse OF managerial discz-t!tic~n-" 
'I'llis was properly culled from Awards 157.5, 2996, 3051, 3430, 3874, 5020, 
6346, 6419 of this Division. 
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To guide the Parties in their handling of disciplinary matters on 
the propertv, the various Divisions of this Board have outlined the 
criteria which will be applied in reviewing whether the record discloses 
that the above quoted standards were satisfied. ErieL-'ly, the burden of 
proof concernin, - the charge agaimt the claimnt is borne by the Carrier. 
(Awards 1325, 1769, 1969, 4046, 6419, 6487 and 6510 of this Division); 
conflicting testimony et she investigation will not be considered to be 
of major significance providing there is substantial evidence in the reco:rd 
to support the findings below (Awards 2996, 4981 and 5723); 

"Substantial evidence is more than a mere scintilla. It means 

"the evidence must have sufficient sustauce to support a reasonable 

such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion." (Consol.. Ed. Co. vs -- 
Labor Eoard 305 U.S. 197, 229); 

inferetice of feat as distinguished from a possibility or an UXU~~OY~C~ 

probability" (First Division Award 12952); mere suspicion is not sufficient 
to prove the offense charged (Awards 1325, 1969, 4069 and 6419). 

0 
In the rahxt befax us it is e;ninenZly clear that Carrier's decitiing 

J-m- C;ii.>.Cer r2iieii I pL.ii;lsi.i;y, it not ~-.~.~;.~~~~~~~v c _ ) 1Qml i-he etsti,m tc a t-d 
evaluation by a General Foreman as to the cause and responsibillt?j for the 
mishap which resulted in the charg e and discipline imposed upon Claimant. 
This witness inspected the equipment which had droppcd its coupler dup to 
lack of securing the cross Iccy, at the site of the occurremx which ms 
approximately seventy miles north of the yard in which it uncontrovert.edly 
was inspected by Claimant. He insisted that the cotter pin which would have 
held the cross key in place had to bccnthe side of the freig?it car which, 
according to markings thoreon and admitted by Claimant, was inspected by 
Claimant and approved for movement at the Meridian, Mississippi Yard. His 
conclusions were based upon "Standard Procedure" for instalLstion of cross 
keys, but he admitted that such were not followed in all instances. There 
was testimony by both Carrier and Organization witnesses that cross keys 
were inserted in an opposite direction so that cotter pins securing it 
might be on the &her OJ$CZ of the czx and if t-,-& WpJS tjte CESC rckq$-r'yc i's 
MP-613442 on the night of October 24, 1972, the defective condition, if 
it existed at the Meridian Yard, would not have been observed by Claimant, 
because that side of the car had been checked by a foreman and student 
mechanic at Meridian that night. 

For some inexplicable reason, Carrier did not call upon the foremn 
who inspected the right side of the car to testifi/ concerning the position 
of the cross key when he inspected that side of NJ?-513442. This would 
have been the best evidence of the conditions when the car was inspected 
at Heridian. Instead the determination cas made by the Gstcr Mechanic 

- 

c 

on the basis of suppositions made by a Gcnrsral ForeFan as a result of his 
study of the equipment at the point where the coupler fell ofP, diSCOllZ?Ctkt;~ 

the car and those behind it from the moving train. As stated above, 

_,_. ._..__ - ,..._ --- _.. ._ ,.__ - __.,) ____-_ .._ -.-- - -. _ ..-..,- .- -- _... -._ .- -. 
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this was seventy ailes north of the Ker-idian Yard and the train had, 
according to Petitioner and not rebutted by Carrier, passed through two of 
Carrier's rcpir points, without any defect being observed prim to the 
disengagemnt. 

It must be held that Carrier 's action was founded on assumptiows, 
possibilities and suspicions which do not satisfy the above cited criteria 
for pc>,; f;iv!z py*;2.>y,,q,g to support the burdrn of proof which would entitle 
it to invoke its mnagerial discretion. 

A WA P,D 

Claim snsta ined. 

NATIOXzL RAILROAD ADJG'STb!ENT EOARD 
'By Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustxent Board 

stive Assistant 

Dated at Chicago, Illinois, this 25th day of June, 1374. 


