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The Second Division consisted of the regukr members snd in 
addition Referee Gxing T. Bergman when award was rendered. 

System Federation No.'ll7, Railway Employes' 

Parties to M&&e: 
De~tcAA.F;)of L. - c. I. 0. 

( The West& Pacific Railroad Company 

Mspute: Claim of Employes: 

That on November 2, lm, Southern Pacific Railroad Company 
Carmen were used to change wheels on Milwaukee *eight car No. 
17865 on the Western Pacific repair track at Winnemucca, Nevada. 

and D. E. 
time rate 

Western Pacific Csxmen L. I. Pitcher, John M. Coggins,' 
Petersen be compensated eight (8) hours each at straight 
of pay. 

The Second Mvision of the Adjustment Board, upon the whole recmd 
and aU the evidence, finds that: 

The carrier or carriers and the employe or employesinvolved in 
this dispute are respectively carrier and employe withinthemeaning 
ofthe RailwsJr Labar Act as approved June 2l,193&. 

This Mvision of theAdjustment Boardhas jurisdiction over the 
disputeinvolved herein. 

Parties to said dispute waived right of appearance at hearing 
thereon. 

The Southern Pacific Transportation Company and the Western Pacific 
Railroad Company referred to herein as Southern and Western, both used 
a portion of Western's track. OnNovember 2,197l, aSouthern train 

' moving eastward over the jointly used portion of the track made a stop 
to set out a bad'ordered ~81: that had developed an overheated journal. 
The carwas placed for repair u-pan a sidingwhichwas not part of the 
jointly used trackage, Southerncamenwere celled to chmge the wheels; 
Western Carmen, claimants~herein, were available and cl&n the work 
under their Agreement with Western. Third party notice was sent to 
Southern tithe Carmen unionhaving contract with Southern; the 
Southern replied, contending that the'work was poperly done by its 
cmmn. 
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The joiKttr8ckagre~tbetweenSout~mandWestern contains a , 
provision thst: Yn e3nergencie3, Southern Pacific may, or'at the 
direction of Western Pacific shall, operate on tracks connecting with 
the joint line which are not a part thereof. Southern.Pacific may set 
out bad order engines ar cars upon such convenient tracks whether or not 
apart ofthe joint line, as w be satisfactory to, or directed by, 
Western Pacific. Suohbsdorder engines or cars shallbe repaired 
without unnecessary dels;y by either Southern Pacific or Western 
Pacific as maybe mutually agreed upon frun.timetotime, andthe 
expense bg borne bySouthernPacifY.c. Suchtracks while being so used 
by Southern Pacific shall be considered a part of the joint line." 
With regard to this, the Organiz&ion contended that there ~88 no 
emergency aad in any event, the Organizationwas notapartytothe 
joint track agreement and is not bound thereby; in addition, that 
yhenever Southern puts a car on Western repair tracks it becomes work 
of Western's csmen. Also, the Organization referred to three prior 
similar occasions which were resolved by payment to Westernls cazmn; 
The Curier*s answer to the last contention is that a supervisor, not 
authorizedtomake bindi- agreements, settledthe cl&us withthe 
expressed cardition that these settlements were not to be ccmidered 
as precedent. 

The Orgenlzation has referred to Third Mvlsion Awsxd No. 7585 “\ 
as precedent for the proposition that ~0x9s cannot be contracted out 4,' 
byCsrrieragreementxithathirdprrrtyfftheOrgsaization is not a 
psrty to such agreement. This conclusion; however, was influenced by 
other consideratiansinthe case suchas alongstanding psstgractice 
whichis notevidentfranthe facts inthis record, a&the meaning 
of "other work incident the&o.' Third titision Award 6284 referred 
to by the Organization is not in point. It has reference to the general 
proposition that work of a class covered by the agreement may not be 
assigned to those not covered by the sgreement. This is also noted in 
the other Ati brought to our attention by the Organization which have 
been cexefully perused. ThoseAwards do not reachthe fsCtS involved 
here. There is no doubt that work of Western would have to be pzrfmned 
by clsimants. Theissueiswhether or not,underthe facts of this 
case, the work performed wss within Western's control to assign 
exclusively to its employes and, whether or not Western could make the 
sgreement quoted above with Southern without this Orgmizationts 
pertidpation in the agreement. 

The Carrier has referred ustoSecondDivisionAword 4807, a csse 
inwhichthe Carmen *sAgreementwas with aTeminal.that, inturn,had 
acontract to clean cars of the Railwa;yEbqresa Agency. The Terminal*s 
carmen cleaned the cars until the Agency ended the contract snd thereafter 
did the work with its own employes. 'The Terminalvs carmen had no right 
ti insist that it was still their work. The Csrrier also relies on ^ . . 
Second Mvision Award 2998 which held that: "the mere fact that the -\ 
tracks onwhichthe carwas setoutsre owhedbythis carrier does mt -9 
entitle it or its exnployes to perform the repair service inmlved. 
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Secead Mvision Awexd 4129, to which there was no dissent, denied 
the cl&nonfacts simi&artothe present case* Inthat case, the 
Carrier provided switching service in its terminaland also provided 
a "bridge" -8 for other cEuTier*s train~movements. ASmtaFetrain 
operating on the Terminal Carrier16 tracks zequ3red repair to a car and 
Santa Fe sent its own cazmen to do the work. Carmen in the Terninsl 
Chrr%er’s -10~ claimed the work. Claimants inthatcase reliedona 
Rule simiUrtoRule ll2,reYedupdabythe claims&s inthis csse. 
Tb scope preamble oftheAgr8eaen-t in that case wss cmsidetidtobe 
uncles, ambiguous and subject to interprcetationbecause of, "adoubt 
astowhetherthescopeofthe agreement covers aI2 carmen work perform3 
within the geographical. territory of th8.Carrier 88 asserted by the 
ClaImarts orwhetherthe agreement only covers theworkwhich the Carrier 
has the power to assign as claimed by it." Award No. 4129 went on to 
State: "The only connection between th8 freight trsin under cmsideration 
and the Csrrier's facilities wasthatthetrainwas proceeding onthe 
Carrier's tracks whenthe accident occurred. The work indispute wes 
amignedbythe SantaFe audnotbythe Carrier. Th8 latterhadno 
voice in or control over the assigment azxd performan ce of the work. 
Whatactuallyoccurredhere was that work fundementaUythe responsibility 
of the Santa Fe was assighed by it to its own carmen who are covered by 
a different labor wemnt--9 In the absence of any indication to 
the corrtrarylnthe Preamble, we do not think itwasthe intent of 
the perties to the Labor agreement to extend the scope thereof to such 
work. Any other construction would widen the scope of the agreement 
farbeyondanyreasonabJe application. SeetAward2gg8ofthe Second 
Mvlsicm." Inthat Award, claims&s also relied on arule dealingwith 
carmenwho are sent ontheroadto dothe work, just as the cl&mants 
in this case rely on Rule 122 entitled "Camen16 Work Awqr From Shops". 
Itwas heldthat sucharulewould applyonlyifandwhenanothercarrler 
requested the services of the Terminal Carrier's employes. Lsstly, 
inthatAwardclaUmnts 8SS8Z-tedbUt failedto~ove alohg standing 
practice ofperformingthe work indispute. 

Inthe present case,the Scope of Agreement; provides: "This 
Agreement shall applyto thosewho performthe classes of work specified 
by the different clsssifications of th8 Agreement in all depm&uents." 
The section of the Agreement headed, "Carmen Special Rules", makes no 
reference tothe geographical areawhere suchworkwouldbe performed. 
There is no reference to work to be performed ap1 trains of other carriers 
W'hO US8 EU.lypsrt OfW88tern'S t?XCkSby jOi&~~ti. Them is KlO 
restriction in the Agreement against the making of an agreement for the 
joint use of the tracks and the work to be performed on the cars of 
such joint user of Western's tracks. The three prior occasions referred 
to by the Organizaticm do not present convincing proof of a past practice. 
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In Second Mvisian Awsxds 4I.69, 4170, it was held that the 
responsibilityforthe work(rerailment)onthe CELTS of another 
carrier properly using tracks jointly, belonged to the crew operating 
the trainand, "under the contractbetweenthetwo carrier's with 
reference to the operations of the tenant Une on the tracks in question;" 
Awazds cited, including Second Mvlsion No. 2998. 

Fromthe reasoning quoted abo* andthe Awards referredto, i6 
appears that unless restricted by the Scope protision, a Carrier may 
contract not only for the use of its tracks by amther carrier but also 
for the work to be performed on cars in trsins operated by another 
cmrier under sn agreement for.the joint use of the tracks. If we were 
to place a restriction on such joie track use agree-, we would be 
adding a pro-ion to this Agreement. We have no authority to do so. 
The Awards relied uponto reachthis conclusion are closely related 
tothe facts of-this case. 

AWARD L 

1 
i : 

Cm Denied. 
NKCIONAL RAl3RoAD JJzDJu3TMENT BoAa 

By Order of Second Division 

Attest: Ekecutive Secretw 
X?ationalRaiboad Adjustment Board 

\ 

-f.*/ 

D&ad at Chicago, IUinois, this 30th day of July, 1974. 
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