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AWARD 

ClaimNo.l- Sustained 

ClafmNo. 2 - Denied. 

lw!Y!10mRA-ADJuspMEMIBaARD 
By Order of Second Mvlsion 

Attest: Executive Secretary 
NationalRsilroadAdjustment Board 

m 

BY CBd 
Rqzmarie Brasch : Ad&inistrative Assistant 

Dated at Chicago, Illinois, this 30th day of July, 1974. 
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Form 1 r?AT1QNALRuLROADADmTMmTBQARD Award No. 6750 
SECOND DIVISION 

Tha Second Division consisted of the regular members and in 
addition Referee Irving T. Bergman when awazd was rendered. 

( Sheet Metal Workers' International 
( Association 

Psrt;ies to.Dispute: ( . 

( 
( Louisville andNashville Railroadcompany . 

Dispute: Claim of Employes? 

1. That the Carrier violated the current controlling agreement, 
particularly Rule 87 and Proposal 7(A), at Nashville, Tennessee, 
when they improperly assigned Electricians and Carmen the 
duty of installing No Smoking signs arrl Ansul Fire Extinguisher 
signs at fueling pits, Engineer's wash room building, Union 
Station, shop parking lots and Roundhouse walls on June 30, 
July 2, 15, 29, 1971. 

2. That accordingly the Carrier be ordered to additionally 
compensate Sheet Metal Workers Mwtin Logan, J. L. Robertson, 
R. E. Walsh, W. 6. Hasty, W. R. Grundy and D. B. Garland in 
the.amountoftwo (2) hours and forty (hO)minutes each at 
the punitive rate of pay, 

Findings: 

The Second Division of the Adjustment Both, upon the whole record 
and alltha evidence, finds that: 

The carrier or carriers and the employe or employes involved in 
this dispute are respectively carrier and employewithinthe meaning 
oftbe Railway Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the 
disputlein~lvedherein. 

Parties to said dispute waived right of appearance at hearing thereon. 

on June 30, July 2, 15, 29, 1971, "No Smoking" and "Fire Extinguisher" 
signs of 22 gauge metal were placed on walls and posts at several. 
locations. The work was done by Carmen and electricians who were 
available. The signs were purchased Fran a local concern. 
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The Organization cl&ms the work under Rule 87 of the Agreement, 
the relevant portion of which states: "---tinning, --- in shops, yards, 
buildings ---; The--- j =-ding, WtallW, --- parts made of sheet 
metal --- of 10 gauge or lighter ---." 

Before discussing the merits of the claim, we shall consider the 
proceduralquestion raisedbythe'Carrier,namely: That the claimwas 
not received in writing by the office of the Carrier authorized to 
receive'it within sixty days frcpn the date of the occurrence on which 
the claim is based. This is, in substance, a requirement of Proposal 
7A cited by the Organization in its Submission. Proposal 7A goes on 
to state, in substance, that if the Carrier shall not notify whoever 
filed the clslimthatit has beendisallowed, inwriting, that the claim 
ahalL be allowed as presented. ' 

The Organization contends that it deposited the claim in writing in 
a.basket provided for that purpose on August 17, 1971, within the sixty 
day period allowed for filing the claim. 
197l, the Local cbrrirmsn 

By letter dated November 2, 
not$fiedthe GeneralForemanthatno answer 

was received within sixty days; therefore the claim should be allowed as 
presented. 
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The General Foreman denied that he received the claim in writing. -' _ \ 
-He didrecallthatthe Local Chairmanhadbeeninhis office esrly in 
August to discuss the claimandthathe did not agree that the work 

rs' .,_' 

belonged to the Sheet Metal workers. Rowever, when the claim was 
appealed to the Master Mechanic, he stated by letter dated November 12, 
197l,thatthe claimbe submittedinwriting personallytothe General 
Foraman, otherwise the claim is declined because it was not presented 
within the sixty daytime limit. This suggestion was not accepted by 
theLocalCh&nnsnbecause there was no agreementwhichrequireddelivery 
in person. In a letter dated Jsnuary5,1972,to the Chief Mechanical 
Officer fraa the General Chainnan,the claimwas appealed further, noting 
that the Master Mechanic in his suggestion to resubmit the claim in 
writing didnot extendthetime limit to refile the claim. In his 
answertothe General- dated January26,1972,the Chief Mechanical 
Officer removed any doubt about the application of time Umits by stating: 
"In view of the uncertainty about.the claim, we are agreeable to handle 
the claim on the basis of any possible merit it may have, if you are 
also agreeable to such handling please advise, If not, we must insist 
that as we did not receive a claim within the time limit, etc., that no 
monetary claim can be considered as legitimates" In his letter dated 
March 17, 1972, the General Chairman "rejected" the "decision".of the 
Chief Mechanical Officer, and appetied to the next higher officer. 
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In its Rebuttal,'the Organization argued that the General Foreman 
did not answer the claim in the first instance because he knew it was 
legitimate, and that it was aweakexcuseto saythat he didnotreceive 
the claim in writing. This does not jibe with the fact that the 
GeneralForeman deniedthe claimindiscussionwiththe Local Chairman, 
letter dated November 8,197~ Itmuldbe just as arguable to say 
that the Organization insists that the claim be granted as presented 
(no written disallowance having been received within sixty days) 
because the claim was not legitimate. In fact, the Carrier twice 
offered to consider the claim on its merits but the Organization 
declined, evidently preferring to win by default. 

Prior Awazds have decided, in substance, that although a written 
docwnt,is forwarded through a usllsl channel for delivery, if receipt 
of the document is denied, the burden is on tha party claiming delivery 
to Drove that it was received, Second Mtision Award No. 3653, Third 
Vision Awards 11575, 1695, 10173, ll505, 14354, 15395, 15496. In 
Third Division Award 11568, it was stated: "The burden it mutual. Not 
only must the griever adequately prove presentation of his claim, but 
should the ssme be denied, the Carriermust alsoadequatelyprove 
notification of denial. To allow a claim without a consideration of 
the merits, on a piresumption that a letter containing the claim was 
delivered, when the receipt has been denied, could create chaos." 

The msentcase falls withinthe reasoning of the above Awards. 
The Local chairman stated that he placed the written claim in a basket 
designated for that purpose but the General Foreman denied receipt. 
The Recordhas no -her proofofdeliveryandreceipt. Furthermore, 
when.the Carrier,poposed personal delivery to ass\rre receipt of the 
Mm to be considered on tlz merits, and there&ter offered to consider 
the claim on the merits regsrdless of the issue of receipt, the 
Organization rejected this opportunity to consider the claim on its 
merits. 

UIlder these circumstances, and because of the reasoning of the 
Awards cited above,withwhichwe me, the claimshould not be allcwed 
as presented, nor may it be considered on its merits. 

. 

AWARD 

Clabn Dismissed. 
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l!uTIoNAL RAILRo4D ADJUSTMENT BOARD 
By Order of Second Division 

Attest: Executive Secretary 
NationsJ. Railroad Adjustment Board 

. . 
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Darted at Chicago, IlJinois,tbis 3Ot?1 day af,July, 1974. 


