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The Second Division consisted of the regular members and in
addition Referee Dana E. Eischien vhen awazd was renderad.

International Agsociation of Machinists and

o

(
(
Parties to Dispute: (
(
(

> Claim of Emplovyes:

&

Dispu

1. That under the current Agreement the Carrier impronerly
dismissed Machiriet L. L. Lipari (hereinafter referred to
as Claimant) from service cn May 14, 1974,

2. That, accordingly, Carrier be ordered to restore Claimant to
service with seniority and service rights unimpaired, including
vacation and insurance beneflite and with compensation for ail
time lost from date of dismissal to date of restoration to
sgrvice.

The Secend Division of the Adjustment Board, upon the whole record
and all the evidence, vYinds that:

The carrier or carrier

s and the employe or employes involved in this
dispnte are respectively carrier and employe within the meaning of the Railwa
Labor Act as approved June 21, 1934.

<

This Division of the Adjustment Board has jurisdiction over the dispute

involved herein.

Aercspace Workers, AFL~CIC, District Lodge No. 19

Southern Pacific Transportation Ceumpany (Facific Lines)

way

Parties to said dispute waived right of appearance at hearing thereon.

Claimant was employed by Carrier as Macnlnlqt at Sacramentc Genecral
Shops, with regularly assigned houvs 7:00 AM. to 2:30 P.i. 'onday through

Friday. By letier dated May 14, 1974 CJalmant waw dismigsed frem the service

of Carrier us follows:

"Evidence adduced at formal hearing conducted at
Sacramento Locemotive Heavy Maintenance Plant May lst
and May 2nd, 1974, establiched your responsibiiity in
conncction with your being abgent from duty in whole
or in parwv March 8, 13, 14, 15, 18, 35, and 29; Anril 1,

S and 19, 1974, in viclation of Rule 810 of the General
Rules and Regulatione, that part veading:

Rule 810: ‘'Emploves must repoert for duty

at the pr0°(llb9h time and place,
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Vemmwee,  Continued failure by employes
to protect thetr employment ,hal‘ be
sufficient cause for dismissal.’

For reasons stated, you are hereby dismissed from
the services of the Southern Pacific Transpertation Company.”
Thereafter appeal procedures were exhausted on the property and the Carrier
declined to reinstate Claimant with back pay and other benefits.

The record is clear that Claimant was either tardy or absent on each
of the ten (10) workdays in March and April 1974 It is uncontroverted that
Claimant was late five (8) of the days cited and that he did not work at all
on the other five days. On four of the tardy duvs in question Claimint called
in to liis shop and spoke either to other empleoyees or his foremen. Claimant
cannot recall if he gave d reason for his tardiness but testified tiat if he
had he would have mentioned his "kidney trouoies” on wo of those dates and
his wife's fulse _abo" on another. The foremen and other employees recall
that Claimant stated iun words or substance he would be iate on those dates
because ol oversleeping. On one date Claimant did not call in but xeported
at 8:30 A.M. The record shows he stated his reason for tardiness as oversleeping.

It is aleo uncontroverted that Claimant did not report for work at all
on five (5) of the days in question. On one of these dates; Aprii 1, 1974,
Claimant had his father, who worked [or the same foremen, 1niozm the latter
at 6:5¢ A.M. that his son would not be in bocouse he had Leon awuke most of
the night while his wife gave birth. On the four other absence dates March 13,
14, 15 and 13, 1974 Claiﬂxnt called in each worning, cither minutes before or
alier his std1+1ﬂg time of 7:00 A.A., and left werd he would be absent that day
because he had "personal business to take care of'. ‘The record shows that the
personal business was his trial in a criminal proceeding in which Claimant was
indicted, convicted on pleas of guilty and subsequently incarcerated in a
California State Correctional Facility.

Rule 810 of Carriers General Rules and Regulations is not unreasonable
on its facc and is not, as the Organization suggests, inherently in conflict with
Rule 25 of thc controlling Agrecment as examination of the cited provisions
demonstrates

"Rule 25. (a) An employe detained frem work account
sickness or for other cause, shall notify his foreman
as early as possible. When returning to work he shall
given the foreman in charge sufliicient notice (ut least
8 hours) so that proper arvangements may be sade. (b)
If an employe is unavoida bly kept 1rom work, he wx]l not
be unjustly discriminated cguinst.”
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"Rule 810:
Employes must report for duty at the prescribed
time and place. . « . Continued failuare by employes
protect their employment shall be sufficient cause
for dismissal.”

It is clear that rules of reason and of contract construction raquire that
these provisions be read and applied together in determining the validity of the
instant claim. Such reading convinces us that the employee has the obligation
of regular and timely work attendance and the burden of providing whenever
possible advance notice of an anticipated turdiness or absence. But as we

read the rules bays notice is not alone suificient. The employee also has

the burden of persuasioa that the reason fur absence or tardiness was unavoidable
e.2. sickness or other such cause. If the employee gives advance notice and
demonstrates that he was unavoidably kept from work he miy not be disciplined
under Rule 25. Convewrscly, if he fails to give adequate notice and does not
show that failure was unaveoidablej or, if he gives notice but fails to show
that the reacon for his absonce or tardineas wog uvnavoidable, then he is

subject to discipline. The quantum of discipline clearly conld r»ange up to
dismissal depending upon the circumstences, including the viming and quantity
of failures to report for duty and the past record of the employee.

Applying these standards to the instant claim we find that Claimant
was tardy on at least fowr cccassions beczuse he overslept. Apparently he gave
notice each time but oversleeping is not an wnaveidable weasen for tardiness
especially where a pattern is shown as herein. Cn one of the days of absence
Claimant did not give advance notice but the record shows that his wife entered
labor and he tock her to the hospital where she undervent Caesarean section that
day for delivery of their child. In our judgment such a reason falls within
the ambit of "sickness or cther cause” such as to constitute wnavoidability
under Rule 25 (b). But, the remaining {our days of absence were because of
participation in criminal trials in which he was the defendant. The Awaxds
of several divisions of this Board are unanimous that such an excuse is not
justification for absence from work. See Awards 12993, 18816 19568 (Third)
and 4689 (Second). Those Awvards stand essentizlly for the proposition that
detention and incarceration for criminel activity is not unavoidable but is
rather the consequence of one's actions. We are convinced that Court appearancesg
in connection with such crimiral charges, while cempulsory on PRIN of contempt
of court and arrest, similarly are not "unavoidable” as that term is used in
Rule 25 (b}. It is clear {rom all of the foregoing that Claimant’s tardincss
on four occasions and his absence on four occasions were not unzvoidable. There
can be no doubt that these absences and tardiness in a four-week period were
excessive and subject to disciplines Ner can we conclude in all of the circum-
stances and upon consideration Clajmant's past discipline record for excessive
tardiness, inciuding dismissal and reinstatement on a leniency basis, that
dismissal in this particular case was unrcasovable, arbitrary or capricicus.
The claim is denied.
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AWARD
Claim denied.

NATIONAT, RAILROAD ADJUSTMENT BOAR;
° By Order of Second Division

Attest: Lxecvtive Secretary
National Railrcad Adjustmant Board

- L
strative Assistant

Dated at Chicago, Illinois, this 11th day of June, 1976.



