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The Second Division consisted of the regular members and in 
addition Referee Joseph A. Sickles when award was rendered. 

( System Fed 
Parties to Dispute: ( 

eration No. 121, Railway Employes' 

I 

Department, A.F.L.-C.I.O. 
(Q-n) 

( The Texas & Pacific Railway Company) 

Dispute: .Claim of Emuloves: 

1. That the Texas and Pacific Railway Company withheld Carmm 
H. Cox from service without just and sufficient cause during 
the period from Ela.y,20, 1974, to May 29, 1974. 

2. That, accordingly; the Texas and Pacific Railway Company be 
ordered to compensate Carman H. Cox for a total of forty (40) 
hours at the pro rata rate: eight (8) hours for each of the 
five (5) days he was unjustI! withheld from service. 

3. Additional coarpensation of eight (8) hours at the overtime 
rate May 27, 1974 legal holiday. 

Findings: 

The Second Division of the Adjustment EIoard, upon the whole record 
and all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in 
this dispute are respectively carrier and elkploye within the meaning of 
the Railway Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the 
dispute involved herein. 

Parties to said dispute waived right of appearance at hearing 
thereon. 

Claimant had been out of service due to an iliness and gall- 
bladder surgery. On May 20, 1974, he reported for duty with a release 
from his personal physician, which stated that he was able to return to 
work on that date, and a local Company physician who examined him on 
May 20, also found him physically fit to return to duty. Thereafter, 
the medical reports were forwarded to Carrier's Chief Medical Officer 
in another city. 

The Chief Medical Officer signed a return to service state- 
faent on May 28, 1974, and Claimant returned to duty on My 30, 1974. - 
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?!.ai n4: lk-@.iIdd upon &mm3 DP.~iSiOra A rd 6704 (involving 
tris ? , ,* ,+*%a 74. _. ~~~~~~~~~~.~~ a &,'IG seeking reimbursement for the 
period My 25 through May 29, includ$ng premium pay for Hay 27 - a 
holiday. 

At this stage of the deve%o nt of the law on this topic, 
it is hardly open ts question that a ar.&er has a right to assure 
that an employee who has been ~h,~~~~~~~l~~ afflicted is pro 
qmlif$ed to mblzf- +Y- -;“~~~$.:,u~, ;:,c: ar!,: ibet rmd the Organization's 
contentim.~ zK: tiii_lr+O --.+ ,i&L CunwpLo 1%~ ks squally clear that a 
Carrier sari reasonably delay a returu to service so as to obtain 
the judgment of its own Chief Medical Officer. 

Although the Claismt asserts that he wse capable of re- 
turning to work on May 20, 1974, ha seeks pay WIU l&y 25; which 
computation is based upon the conclusions of Award 6704 which stated, 
in essence that in a case where a ~~8~~~~ physician and a local 
Carrier physicisn concurred fn the ret dMAon to return an sib- 
ployse to duty, and thoss ret ,xe torwardsd to Carrier's 
Chief Medical Officer; said officer must act within a reasonable 
tims, and five days was such a rsesonable time 

Although this Referee noted , in ThWI Division Award 20344: 

n...nonetheless, we am com~ll.~d to note 
that each fndivid a drc:wi ~~mte must be 
considered upon it-e m% WGviduah maritso" 

nonetheless, inasmuch as Award 6764 resolved a dispute between this 
Carrier and a shop craft emplo S its eonclusiona should control, 
absent a compelling reaaon to contrary, or a showing of a sig- 
nificant fictusl divergence. 

As noted, the Cla~umnt's pm tation of the amtter on the 
property clearly shows that his claPa based upon Award 6704. 
Although the record mskes repsated referenti to "5 days" during which 
administrative procedurss should be cempletad, we do not read Award 
6704 to be as restrictive as the claim auggests. In that diapute, 
the personal physician and a Company physician concluded, on Narch 13, 
1972, that the Claimsnt tierein waa abl to rtmm to w-h me A-rd 
states that Carrier was obligated to ma its determination".. .within 
5 days of Harch 13, the date he returned to service, or by Uarch 18, 1972. 
Since Carrier failed to do so, we will allw the claim for the period 
March a...n (underscoring supplied). Thus, for purposes of consis- 
tency, the claim period should comssnce on May 26, 1974, rather than 
May 25. 
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The record is clear that the final two (2) days of the claim 
period, i.e*, Way 28, and May 29, wers Claiaant's rest days and we find 
no justification for reimbursement concerning those days. Although the 
record supporta a conclusion that Clafmsnt, if he had been returned to 
service pursuant to this Award, would have been compensated at the pro- 
rata rate for the holiday (Msy 27, 1974), no basis has been presented 
for this Board to conclude that he would hsve been entitled to any 
punitive pay for that day. Accordingly, we will sustain the claim to 
the extent of reimbursement at the pro-rats rate for May 26; and May 27, 
1974. 

AWARD 

Claim sustained concerning Hey 26, and 27, 1974, as stated in 
Findings, above. 

NATIONAL RAILRMDADJUSTMENT BWRD 
By Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustmsnt Board 

4 

By: Adr &d, /LJ 
Rosemsrie Brasch - Administrative Assistant 

Dated at Chicago, Illinois, this 10th day of September, 1976. 



CARRIER URdBERS' DISSEMl' AND COlJCURRXNG OPINIOll TO AWARD 7131 

DOCKET 6934, REFEREE SICKLES 

Uatters of recozd discussed in the memorandum submitted to the 

Referee by the Carrier Mesibers indicated that this entire claim was 

invalid; we, therefore, dissent to that portion of the award which 

sustains partofthe claim. 


