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The Eec<>id Divisian consi:~tad of the regular members and in 
additi.orL Referee Gene T. Z.t;ee~+ when award was rendered. 

( Internaticxal Association of Machinists 
( R:;.:! ,1??ospace Workers 

Parties to D)is:'3u.te: ( ---.-"..,.A--. 
! Sout,!!:z3 &. 17~~ ific Transportation Company 
( (Pacific Lines) 

Dispute: <i:!..si3l 04” ‘3arJ.d.oye~xT 
_---.,“-.--.l--_.-“-_-_ 

1. 'That car:t-ier has SmproperXy computed wages for service in,the month 
of June 1975 for monthly rated Traveling Motor Car Mechanic M. R. 
Schaible (hereinafter referred to as Claimant), 

2. what cttrrier be ordered to cmpensate Claimant at the rate of’ time 
an1 one-half for each hour of service in excess of 175 l/3 for the 
.month of June, 19'74. 

3. That Carrier be ordered to compute Claimant's rate of pay pursuant 
to the provisions of Rule 2 (b) of the Agreement effective May 1, 
194-8, (revised April 1, 1.960), Article II, Section 2 (a) of the 
Agreement dated Au,gust 21, 1954, Article II, Section 6 [a) of the 
Agreement dated February 4, 1965 and Article II, Section I, (d) of 
the &reement dated October 7, 1971. 

Findings: 

The Second Division of the Adjustment Board, upon the whole record and 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and employe within the meaning of the 
Railway Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

This dispute requires interpretation of Rule 2(b) and the further 
resolving of whether or not a standard rate should .apply in lieu of a 
fluctuating scale now used by Carrier. Rule 2(b) of the controlling Agreement 
is as follows: 
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The basic monthI;: rate rcce"i-veil by Claimant at the time of the instant 
claim was $1,019.23, -tMch is precti~ted upon 175 l/3 hours of service per 
month. It is the co&ention of the Organization that any time after 175 l/3 
hours, overtime applies. Carrier contends that over-Lime does not ap$Ly in 
any event because of the above quoted Rule 2 (b) and more specifically the 
underlined portion of said Rule above cruoted. In this dispute, Claimant worked 
292 l/2 h0~rs in the month of J'une: 1974, which was 117 l/6 hours in excess of 
the normal monthly hours of service of 175 l/3* Of the total 292 l/2 hours 
worked by Claimant 60 hou.rs' service was performed on rest days and Claimant 
was compensated for these 60 hours at time and one-half rate. 57 1/6 hours 
were worked on regular work days in excess of the established monthly hours 
of 175 l/.3 for which Claimant was compensated at the straight time. Therefore, 
this Claim is submitted for time and one-half rate of pay for the 57 l/6 
excess hours, which has been denied ~by Carrier. There is no dispute between 
Parties relative to the monthly rate in existence at the time of this Claim 
($1,019.23) or the fact that the monthly rate is predicated upon 175 l/3 
hours per month. Pule 2(b) is specific in requiring the straight time hourly 
rate to be determined by dividir,g the monthly rate by the number of hours 
comprehended by said rate, which is 175 l/3. The straight time hourly rate as 
comprehended by Rule 2(b) is $5.81 ($1,019.23 divided by 175 l/3 equals 
$5.81); however, Carrier uses a method whereby the rates fluctuates from a low 
of $5.54 for a 23 day ,work month to a high of $6.71 for a 19 day work month. 
It is the position of the Organization that all hours of service performed by 
Claimant during ,the month of June, 1974, which were in excess of 175 l/3 should 
have been paid at the time and one-'half rate. It is the position of Carrier 
that Rule 2(b) prer,lu&+s the payment a% the overtime rate for any hours in 
excess of the 175 l/3, except those 'hours performed on rest days and holidays. 
It is t'he opinion of this Board that it was not the intent of the Agreement 
to place monthly rated employes in a worse position with respect to compensa- 
tion than hourly rated employes. To uphold Carrier's position, monthly rated 
employes would be penalized. Therefore, this Board holds that the Agreement 
intended. to q-1p1.y ,t,o the extent; ,that employe has not exceeded the 175 l/3 
hours per plinth; and that when an employe such as Claimant has performed service 
of 1'75 l/3 hours per -month, all. hours in excess thereof for any such month 
shall be at the rate of "time and one-half. This Board further holds that the 
standard $5.8X ra%e shall be applied to all straight time issues, and that the 
fluctuating sc:rsi.e yaw -iis&% by Cal- aunie,r shall be discontinued. 
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AWARD - 

Claim Sustained. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
13~ Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustment Board 

Dated at Chicago, Illinois, this 16th dg,y of November, 1976. 
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7169, DOCKET 7040 
7170, DOCKET 7041 

In these awards the Referee correctly holds that Rule Z(b) is controlling, 
but then exceeds the jurisdiction of the Board by arbitrarily refusing to 
apply the rule as it is plainly written. 

Rule 2(b) states that to monthly rated employees "No overtime will be 
allowed for time worked in excess of eight (8) hours per day. . ." Thus, the 
parties could not have written a more clear, direct and absolute prohibition 
against allowing overtime for time worked in excess of eight hours per day. 
This prohibition is not discriminatory because other benefits which guarantee 
the monthly rated employee appropriate and adequate compensation are provided 
for in the agreement. 

In drafting these awards, the Referee has refused to apply these clear 
provisions in Rule 2(b), and has attempted to engraft limitations thereon. 
The sole reason offered for this action is obviously arbitrary. This reason 
is stated as follows: 

. . . It is the opinion of this Board that it was not the 
intent of the Agreement to place monthly rated employes in 
a worse position with respect to compensation than hourly 
rated employes. . ." 

The assumption which serves as the sole basis for this "opinion", namely, 
that monthly rated employees will be in a worse position with respect to 
compensation than hourly rated employees if overtime is not allowed contrary 
to the clear provisions of the rule, is utterly false and unsupported by 
anything in the record; but even if this assumption were correct, it could 
not properly serve as a basis for refusing to apply the clear and unequivocal 
provisions of the rule as the parties have written them. 

It is elementary law that this Board's powers are limited to the inter- 
pretation of agreements. We have no right to ignore clear provisions of an 
agreement or to change such provisions, either overtly or under the guise of 
interpretation. 

We respectfully submit it is obvious that these awards constitute an 
invalid attempt to change the parties' agreement; and we direct attention to 
the fact the new method of payment which the Referee has illegally attempted 
to establish would have the preposterous effect of requiring the payment of 
overtime to a monthly rated employee for working during his regularly assigned 
hours at the end of a long month. 
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The memorandun\ submitted by the Carrier Member at the panel discussion 
of this case correctly states the issues as well as the law2 and it is 
incorporated herein by reference. 

We dissent. 


