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The Second Division consisted of the regular members and in
addition Referee David P. Twomey when award was rendered.

Mary E. bMcDonald

Parties to Dispute: Southern Pacific Transportation Company
and

System Federation No. 11§

NN TN TN

Digpute: Claim of Employes:

1. That the Carrier violated the current agreement when, on Mayv 4.
1973, it failed to notify or call Coach Cleansr, Mary L. huDOﬂdld,
for service in accordance with her seniority.

2. That the sion violated its statutory duty under Section

2 of the Rai Lebor Act by arbitrarily failing to protect

Frplovee McDonald's seniority rights and by arbitrarily failing

to process her grievance basged on her senlority rights.

3. That accordingly, Carrier and/or Organization be ordered to
compensate Cozch Cleancer Mary Z. McDonald for all time worked by
employees Junicr to her on the zenlority roster, and to furvther
make her whole for all employee benafits adversely affected by
the Carrier-Organization's actions.

Flvlu.,l_.“ TS M
The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
Giswute are raspectively carrier and employe within the meaning of the
Railway Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

Partics to said dispute waived right of appearance ot hearing thereon.

This is a dispute concerning Carrier's alleged fallure to recall Claimant,
who has a senlority date of 23101 18, 194 as a Coach Cleaner at Carrier’s
Qakland, California, facilibles, from furlough in accordence with her
relative siandin; orn the s Azorltv roster on or about Vay L, 1973. According
to the undisputed facts, the reason why Claiment wes not recalled to service
was becouse ﬁhGIL xaf a symbol misgtakenly placed next to her name on the
seniority roster which indicated she was receiving a disability annuiby.

It is further unaLMpug 5othat Claimant was not in A@c+ receiving a disability
annuity and should have been recalled on or about May h 1972, It is also
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uncontested that this symbol began appearing next to Claimant's name on the
1963 seniority roster and continued thereafter through the 1974 roster
When this error was discovered, the Claimant was immediately recalled for
service and she returned to dubty on February 24, 1975. The Claim before us
is for compensation for the period from May U4, 1973 to February 24k, 1975.

The Carrier conbtends that the claim filed with the Second Division was
not handled on the property of the Carrier in accordance with the agreed-
upon procedures established under Rule 38 of the Agreement and as required
by Section 3, First (i) of the Railway Labor Act; as amended, and Circular

No. 1 of the Naticnal Railroad Adjustment Boa Rule 38(d) sets forth an
appeal process up to the highest a veals of“‘cer designated by the Carrier to
hear such appeals. The ethbits £ both parties do not show any correspondence
indicating an appeal beyond Sup vbendent W. M. Jones. The Carrier in its

Submission contended that the Claln was never appealed to the highest

appeale officer desiznated by the Carrier to hear such appeals. The Employes'
Rebuttal contained no denial of this contention nor was evidence offered

to show that Tule 3%{(d) hed been complied with. This Board has repeatedly
held that what ig not denied in :t be taken as fact, We are compelled on

the evidence before us to Tind that no appeal was taken to the highest
appeals officer designated by the C rier as required by Rule 38(d). Such
apreal lsg not cnly & procedural brerequlslte under the Agreement but is

also = Jurisdictionzl prerequisibe under Section 3, First (i) and Circuler
No. 1 of the IIRAB, Therefore we must dismiss this clain.

Tor the reference of the Grieva‘i, it is pointed out that Rule 32
contemplaetes the poasibility of error in the preparation of seniority lists,
and Rule 32 cets forth a process 1ncludqu time limits, for the correction
of errors: TRule 32 states in pertinent psrd:

"Seniority rosters will be reviced as of July 1, each year,
and posted in places accesgsible to emploves affected; list
of additions, eliminations, ann correcticns will be posted
2
!

as of January lsb cwch year. Lrrors in an roster or list
to which "L*wqiﬂon ig cal Lthin sixty (00) aays from
date of pos ; ; ¥ ed. The Genecral Chairman
and the lLocal Commithee will each be furnished three coples

of such rosters and lists, pertaining to their craft.”
(Emphasis added)

1)

Clearly this rule., through the posting process, places responsibility on
the individual ewployves to chieck the roster to determine if an error has

" been made. In the instant case the error was made on the 1963 roster and
carried Torward Tor over 10 years without protest or complaint from the
Claimant. Rule 232 provides for the posting of senlority rosters and
contemnlates that affeched employes will find any possible errors and call
attention to any such errors. No exception to this process is made for
employces on lay off. o prectice is either alleged or proven that any
method other than the postins method has heen used in sebbting forth the
seniority rogter each year. The Agreement then provides the process for
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finding and correcting errors. It is well settled that every employe is
charged with knowledge of the contents of the Agreement (See Third Division
Award 20086). There is no contractual basis then, where the Claimant has
failed to check the duly posted senlority rosters, to sustaln the claim in
the instant case. Further, this Board has no jurisdiction over a dispute
between an employee and his or her Organization,

AWARD

Claim dismissed.

NATTIONAL RATLROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: Executive Secrebary
National Railroad Adjustment Board

e it B s oot St s,
e =
wfw«ww” .

By b al

< sl
A
i

Semarie - AJTIRT

T

Dated/at Chicare, Illinols, this 30th day of Septeuwber, 1977.



