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The Second Division consisted of the regular members and in 
addition Referee Walter C. Wallace when award was rendered. 

[ System Federation No. 2, Railway Employes' 
Department, A. F. of L. - c. I. 0. 

Parties to Dispute: ( 
( 

(Carmen) 

( Alton and Southern Railway Company 

Dispute: C1ai.m of Employes: 

1. That Carman Robert French was improperly suspended April 2, 
1976, and subsequently dismissed from service. 

2. That accordingly, the Carrier be ordered to restore Carman I'rench 
to service with all seniority rights, vacation rights, si.ck 
leave benefits, and all other benefits that are a condition of 
employment, compensation for all tixe lost plus 6% annual interest 
and reimbursane& for all losses sustained account of loss of 
coverage under Health and Welfar e and Life Insurance Agreement 
while held out of service. 

Findings: 

The Second Division of the Adjustment Board, upon the whole record and 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dis,pute are respectively carrier and employe within the meening of the 
Railway Labor Act as approved June 21, 1334.. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

Claimant was a Carman at Carrier's East Saint Louis, Ill., yard. On 
April 1, 1976, shortly after he reported for work at XL P.M. on his third 
trick assi~nxxnt, Claimant was removed from service pending a hearing by 
his Forexan on the grix~2i~s -th,at he r&used to pcrfoxm certain carman duties 
assigned him at EipprO?Lin;~td~r l-l.:15 P.1~7. After the hearing Cleilcant was 
discharged. 

We have carefully reviewed the record in this case and h.ave concluded 
that Carrier has not established, by su?,stnnt:ic~l evidence, a sho:riniC of 
failure to comply wit':1 instructions of Claftinant' s foreman. Filzt , the 
record does sllow t!iat prior to this night, C1xlxan.t h.ad apparently questioned 
some of the j.nst~uct.ions given him by hi-s forcx~n to work certain less 
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desirable tracks on the basis that there were pu-rportedly more junior 
camen available to perfhrm this work. While we again caution employes of 
all railroads that the rule of the industry is "obey now and grieve later," 
we are unable to conclude here that Claimant precipitated and then actually 
failed to follow his foreman's instructions. The record does show that when 
Cla-imant first ceme on duty, he questioned his Foreman about what work he 
should perform, and his foreman did not answer his question. Shortly 
thereafter, his foreman instructed him to walk, and wo.rk, Tracks 130 and 
132, at which time Claimant asked the Foreman? as he kalked out the door, 
to "wait a minute" . Thereupon, the Foreman began to lose his temper, and 
in an enraged voice, shouted to the Claimant that he could "...either work 
the tracks or go home." 

Importantly, the testimony of all the principles and witnesses to this 
confrontation i.s substantively consistent to the extent that when this 
occurred, the Foreman continued speaking to the Claimant in an enraged 
and argumentative tone about his resgonsibllities as a Carman and never 
gave the Claimant an opportunity to either obey or disobey his instructions, 
nor to speak in response to the Foreman. Significantly, other witnesses 
consistently testified that th e Forexsn dominated the conversation so much 
that Claimant did not have an opportunity to interru.$ hi-s Foreman. Within 
seconds aPier the For~~sn completed his speech to Claizznt, he told the 
Claimant he WLS pullin;; him out of service. Of further ticpsrtance is that 
testimony of others was consistent that Claimant did not refuse to perform 
the work assigned, albeit true that he hesitated for a minute to question 
his Foreman. Testimony of Claimant > and his fellow employcs was also 
consistent that the ?oreaan, who carried a loaded firearm: had lost his 
temper and there was some fear tha"i, h-i-s highly emotional condition might 
cause him to do something which would endanger Claimant's and others' lives. 
Based upon our revj.eytiT of the test-izony of everyone involved, even the 
Foreman, we cannot conclude that such a fear was i.magined. Under these 
circumstances, we thin!: that Claim-tnt acted prudently by not attempting to 
continue the argurrent with the Foreman. 

Essentially, the Foreman acted harshly and irrationally on the basis 
that he anticipated Claimant would not carry out h5.s instructions. E;ut his 
actions prevented the anticipated act of non compliance to become a 
possible reality. In recent A),+ard '7332 (Narx), we held: 

"Examination of the record shows that this is not a case of 
insubordination, which involves, according to 17ebster's Third 
International Xcti.ont~zl_~, 'Disobedience of o.&?s, infr!<s --- 
of xlllcs, or a generally disaffected attitude toward authority.' 
Caldwell's comment was made either to the foreman or to a 
fellow anploye -- even the foreman could not say for certain. 
Cald.well foilo?rcd orders and proceeded to the new work area 
as assigned. %'il%,t he W%S found. only ten minutes after the 
initial conve~r:ation i.n the ne37 area but sti.11 not working 
can hardly be considered a refusa3. to work -- especially 
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"since he had not been told which specific work to undertake. 
At best, th-is is a case of ant-ici,pnted -insurbord:inati.on. What 
is requ-ired, at minimum, was a direcTorder by the foreman at 
the new working area to 
indeed, insubordinate. 
orders. 

With slightly different 
Referee Norr;_s found in 

'We do not di.sagree 
insubordinat-ion is 

determine whether the employe was, 
Up to this point: he had complied wLth 

but nevertheless parallel circumstances, 
Award Ko . 209x9 (Third Division): 

with Carrier's contention that 
a serious matter often justifying 

the discil@ine of dismissal. Kor? do we take issue 
with the cited precedents in support of this principle. 
Conversely, however, it is also weZ1 established 
princtple that the bu.rden of proof rests upon Carrier 
in disc?.nllne cases. We precedents on the Iatter 
issue are l&on and need hardly be cited. 

On the merj:ts, therefore, and based on the record 
evidence, we are not persuaded that Carrier sustained 
its burden of proof on the charge of insubordination. 
Pnsubordination is defined as del"iuerate and 
inexcuseble failure or refugal to obey a proper order 
of a superior. 

Obviously, mere temporary delay in compliance due to 
0thcY work involvement does not constitute insubordina- 
tion; nor does the fact that protest was made there- 
after. This is the S'LXII total. of what was -involved in 
this dispute.' 

The only difference here is that, instead of 'temporary 
delay', there was a statement, perhaps or perhaps not directed 
at the foreman, concerning intention not to perform the work. 
Certainly it was not d-i.rect, unequivocal ref'usal? nor can it 
be found that CaMwell actually failed to do the work once 
it was assigned to him." 

Whi.le the foregoS.ng, standing alone, provides us with ample authority 
to set aside CarrLer's d.-ischarge of Claimant, wc should also caution 
supervision that if it wishes to m&e a case for ;_nsubord-i.nation, j.t should 
not give an emp.!loye the option of' :~~e%forming the assigned duties or to go 
home. Rather, it should be made clear to em~loyes, in a civilized and. 
firm manner, that fa:i.lure to perform assigned ck-rrt-ics could bc grounds for 
insubordi.nation and severe discipl<.ne and also, immediate rcmovjl fro.m 
service pending a hearing. 
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Accordingly, we conclude that Clairaant's dlschwge should be set aside 
and that he shouI!d be reinstated with smiority utirnpsired and coinpensated 
for al.1 time lost as a resu!_'t of this disc!mYge, less &I. mq~e:: received 
by him Prom other sources 2nd all. money ‘benefitz received under the 
PrOVi. S i. G:lS of any Yedeml or State lax which pj"ovidcs for uncxployment 
msurance. The deducti.on of outs:ide earnings and other sources of income 
is i.n kccpin:~ -tir,ith -the f-j lycLj-r_~s of reca,t Award 7223, between these sam 
pax-ties, and on the bas2.s af this authou'jty, we likcrise find no support 
for the Claim fGl= 65 ?.~?GwGs~ and r!o s-ir.,?z)ort for the cla-im requcstin,rl; 
rei.lnbursencnt of i.rw.ranci? payments and other so-czlled frin.qn,c benefits 
that may have been lost duriq; the period Clairmnt xzs improperly held out 
of service. 

A W A R D --- 

Claim suctained as set forth Ln the findings. 

Attest: Exccuti:ae Secreta,;-y 
National Ra-ikoa2 Adjustment Coard 

--- 

Dated at Chicago, Ill-ino-is, tkis 23rd day of June, 1978. 


