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The Second Division consisted of the regular members and in
addition Referee Walter C. Wallace when award was rendered.

( System Federation No. 45, Railway Employe

( Department, A. I'. of L. - c. I. 0.
Parties to Disvpute: ( (Carmen)
(
(

St. Toouieg Southwestern Railway Company

Dispute: Claim of Tmployes:

1. That Carmen Melvin Geigzar and E. L. Cook were unjustly withheld
from service bhegiming October 6, 1975, and were subsequently
unjustly dismissed from service without a fair and impartizl
hearing by the St. Leouls Soulhwestern Rallway Cowpany on January
14, 1976, in violation of ruies of the controliing agrecmen

2. That the St. Louls Southwestern haJl 7ay Company be ordered to
restore Carmen Melvin Celigear and E. L. Coo“ to service. made
whole in every respect, including seniority and vecabion o Zghts
unimpaired, all health and w2lfare and insurance benefivs,
pension bnnwilu“‘ incltuding Failroad Reb 1ement and unemployment
and sicknesg insurance,and all Jo,t Wage

—

Findings:

The Seccond Division of the Adjustment Board, upon the whole rccord snd
all the evidence, finds thab:

The carrier or corriers and the employe or employes involved in this
dispube are respectively carrier and employe within the meaning of the
Railway Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has Jurisdiction over the dispute
involved herein.

Parties to said dispube waived right of appearance at hearing therecon.

Claimants were bhoth Carmen of the St. Louis Southwestern Railway at
Pine Bluf'f, Arkanses prior to thelr discharge. The events giving rizse to
this dispube commenced on or about October €, 1975, when Claimants were
both removed fram service pending a hearing because of their alleged
involvement in the therd of tires from o freight car in bransit at Pine
Bluff on Cchober 5, 1975. Carrier scheduled Lhe hearing Tor Noverber 12,
1975 by Lletber dated October 22, 1975. On Rovember 10, 1975, the Ceaneral
Chairman, at the vequest of one of the Claimants., ssked for posiponcment of
the hearine to a matually agreecble date becruse of the fact that the
Claimant was cchednled to appear in crimingd court for the same matber on
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November 12, 1975. Carrier agreed to this postponement. Thereafter., by
letter dated December 29, 1975, Carrier rescheduled the hearing for Janvary
7, 1976 and, after the conclusion of the hearing, by letter dated January
14, 1976, Carrier's officer notified Claimants of their dismissal from
service as a result of the evidence developed during the hearing.

Procedurally, the employes contend that Carrier VJOlaLPd the provis
of the controlling agreement, and particularly Rule 24 - 1, when it remov
the claimants from service and thereafter failed to promptly hold & hea

the rule so stipulates. Award 0541, bebween the sane partlmn, is cited
for support. Carrier defends its position regarding this issue on the
basis that the hearing was not scheduled until November 12, 1975 because
both of Claimants® accusers, the Railwuy's Special fAgents, could not be
present vnbil that date. and that this was the baszis for the further
postponement unbil Januwery 7, 1976. Caprier ifurther points to the facts
that the hearing orisinally was scheduled for FHovember 12, =z=nd postponed at

the Claimant's request so that it would not cenflict with his court appeurance

on the sanre ofense.

In discussing this procedural issue, we firs t of all highli ghu that
the charges against voth employes were serious. nder a host of previous
decisions from this Board “CpOVAlqﬁﬂﬁ the d,;*ergnce between criminal

proceedings and inbternal, railroad disciplinary proceedings, the two matie
here were separate proceedings and the outcome of one may nobt necessarily
affect the outcome of the obther. Hevertheless, Corrier favored Claimeni's

S

reguest for a postpontment of the disciplinary hesring so that he could
appear ab the court to defend himself asainst crizminal charges. Carricr
certainly cannot be faulted for this favor it extended to Clainant.

Secondly, we have reviewed the findings of Award 6541, cited by the
Organization for support of their posit :on Thero~ we found that a delay
of 16 days to the date of hearing and a delay of an saditicnsl 13 days for
rendering the decision was, under the circumstances, excessive. 1In that
case, however, Carrier merely assessed the eumploye 45 demerits as a result
of its conclusions following the hearing and permitied him to return to wori
as soon as it rendered its decision. As we said, we found there that
"ander all the circumstances of thig cage, (unior scoring ours) ... the
29 dsys suspension in ract ... exceeded the limiis of promptness .

We do not cuarrel with the {indings of that decision as it applied
to the facts and circumstances thercin. Here, however, the Claimants were

charged with one of the most serious, ii not the most serious, offense -

an offense, which, if proven, normally results in diccharge. Thus, 1T wasg
imperative that they have the right to Tuce both of their accusers, the
Railway's Special Azents, at the same time, to proserve every possible right

of due process winich they might have under the agrcement.
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We also Tind that Rule 2L-4 of the agreement between the parties
protects Claimants' right thoroughly in the event thelr suspension or
discharge is found to be unjust:

"If it is found thet an employee hag been unjustly
suspended or dismissed from the service such employee
shall be reinstated with his seniority right unirmaired,
and compen atad for the wage loss, i any, resulting

from said suspension or digmisssl.’ \Unugr coring ours)

We conclude that these tvo factors discussed, supra, preserved
Claimants' procedural and substantive rights under the contract and insured

tf@u tley re enggd a falr and Lmuuwxﬂ“T huaan‘ Claimant, himself,

18 equesting that the hearing be Pocche led
to a ualiy "wccablg dn*e 50 th bc could appsar in Lourt answer to
criminal charges. In Uhird Division Award 17107, this Beard ld

"Therefore, the guestion to be resolved is whether
Clajmant and Carrier mutuvally agreed to the post-
ponsnent of the investigaition thereby waiving the
ten (10) day requirement of Rule 63(a).

i

We find thet the two pa rLLgs did mmb lly acree to waive

Rule 63(a). n Carrier's letter of Ju ¥ 18, Claimant
wag apprised of the postponement and the reason

therefore. "Claimant is presumed to Iknow the provisicns
of the Agrecrnent as well as the Carrier. I pos yoqpment
of the investigation would have been prejuulc1al o
Claimant or unduly penalized him, Cloimant had auple time
to ohject to the postponcment. If he had ohjected, then
Ob\LOUSlJ there would have been no mubual agreement to
wvaive Rule 63(u> gs it pertains to the ten (10) day
requirement.

However, Claimant's failure to object to the posuponement
would lead a2 reasonable man to believe that Claimant
agreed to the postponement. Therefore, the provisions of
Rule 63(a) as regards the ten (10) day limit are welved.

Purthermore, we can ©ind no arbitrary or capricious action
by the Carrier with respect to the 1nv~stmgwi on that would
warrant thisc Board to overturn the findings of the
investigation nor the penalties imposed agalinst Claimant.

+

These findings were followed by Third Divieion Award 18523.

In Third Division Award 18536, we held:
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"Carrier, furthermore, had the right to hold Claimsnt out
of service pending complebion of the investigation, since
the slleged offense was an act of grossogb disloyalty,
which, if proven, would justify Cle diemliosal, as
well as being a Federal crinme. ClL nonscued
in this regard by Rule 31, whict Bstate-
ment with pzy for i croted of
the anrﬁc:. Cor ved of
any rights rmanrsy

FLR VN Ratsy

In First Division Award 20 163, we held:

"The carrier had unquestioned authority to take an cwploye
- out of service in a serious offenze when a prima facie

case ol wrongdol had been established. pending the final
determination of the charges. The reoovd indicetes This
was the clear intention of the carrie I6 appears to the
Division to be ill advised to aﬂjnw bh; loose and inept use
of the word 'suspended’ to te vhole investi LNo*”
proceedings, i conlbractunl w'ot :2vion
to make whole Teken out of service.

1A

We thus conclude Tthat, e Tacts and circuwnstances of this caze,
the hearing was held as Dromp rogsible Tolle ¥ i Claimants
were withheld from service and that the Claimants
apprised of the charge againet then and received =

hedring.

s L

Turning to the merits, we find more than substantial evidence establs
Claimanbs' guilt. Tesbimony of Carrier's two special agents wag clear and
convincing that they observed the Clalmants in & btruck driving to the

ocation of the freisht car containing the tires, place the tires in the
rear bed of the truck, and then begin bto drive off the property. It was
at this point that both of them were apprehended, and we find that Carrier
has made a prima facie showing that Claimants were guilty as charged.

There remains for us to discuss the appropriateness of the discharge
penalty. We have consistently held that an act of theit, in any form,
if proven, justifiecs the dischargs penalty, and we adhere to that principle
here.
AWARD

P e

Claims denied.

se sufficiently

shi.

Ny
D
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WATTONAT, RATLROAD ADJUSTMENT BOAXRD
By COrder of Second Division

Attest: Lxecubive Secretary
National Failroad Adjustmewt Board
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rie Brasch - Administrative Aceistont
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Dated aé Chicago, Illigois, this 23rd day of June, 1976.



