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The Second Division consisted of the regular members and in
addition Referee Ralph W. Yarborough when award was rendered.

Sheet Metbal Workers' International
Association

(
(
Parties to Dispute: (
(
(

Consolidated Rail Corporation

Dispute: Claim of Employes:

1) That under the current agreement, Sheet Metal Worker ¥Wm. J

M ldebrent wes unjustly dismissed from service on Jamary 20,

1976.
2)  That accordingly, the Carrier be ordered to:

(a) Restore the claimant to sgervice with all seniority rights
unimpaired.

(b) Compensate claimant for all time lost.
(¢) Make c¢laimant whole for all vacation righbs.

(4) Pay premiums (or hospital association dues) for hospital,
surgical ani medical benefits for all time held out of scrvice.
(e) Pay premiums for group life insurance for all time held cut
of service.

Fincings:

The Second Division of the Adjustment Board, upon the whole rccerd and

all the evidence, finds that:

The carrier or carriers and the employe or employes invelved in this

dispute are respectively carrier and employe within the meaning of the
Railway Lubor Act as approved June 21, 193kL.

This Division of the Adjustment Board has jurisdiction over the dispute

involved herein.

Wm.

Parties to said dispute waived right of appearance at hearing thereon.

on January 26, 1976 Carrier dicmissed Petitioner Sheet Metal Worker
J. Hildebrant from service for:
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"Excessive absenteeism for the months of Sept.,
Oct., Nov. and Dec. 1975, namely, Sept. 26, Oct. 6,
7, 17, Tov. 5, 19, Dec. &, 9, 10, 11, 12, 17
and violation of Rule 2 general rules Sept. 26,
Oct. 22, 23, Nov. 20, 2Lk, 25, 28, 1975 and
Jamary 2, 5, 1976."

Rule 2, cited in the order of dismissal as a basis for dismissal for
tardy reporting is the 8 hour a day work rule, while Rule 33 is relied upon
by Carrier to support its absenbeeism charge. Those two Rules of the
agreement between Carrier and its Union Employes follow:

"Rule 2 - Workday

BEight hours shall constitute a day's work. All employes
coming under the provisions of this agreement, except

as otherwlise provided in this schedule of rules, or as
may hereafter be legally ectablished between the
Carrier and the Fmployes, shall be paid on the hourly
basis.”

"Rule 33 - Absence from Work

Tn case an employe is unavoidebly kept from work he will
not be discriminated against. An employe deltained from
work on account of sickness, or for any other good cause,
shall notify his fToreman as early as pogsible. Hmployes
are expected bo make advance arrangements il necessary
to be absent, when known."

On January 26. 1976, Carrier discharged Employe Sheet Metal Worker
Wm. J. Hildebrant for excessive absenbeeism not excused by Rule 33, and
late reporting for work in violation of the 8 hour workday Rule To. 2.
This action was talken upon ths following work record:

Absenteeism on Sept. 26, Oct. &6, 7, 17, Nov. 5, 19,
Dec. 8, 9, 10, 11, 12, 17 and 26, 1975.

Tardiness in reporting for work:

Sept. 26, 1975 - % hour late ~worked T7-% hours
Oct. 22, 1975 - % hour late -worked 7-3 hours
Oct. 23, 1975 - 1-% hours late  -worked 6-% hours
Nov. 20, 1975 - 1 hour late —-worked 7 hours
Wov. 2k, 1975 - 1 hour late -worked 7 hours
Nov. 28, 1975 - 1 hour late ~-worked 'f hours
Jan. 2, 1976 - 3 hours late -worked 5 hours

Jan. 5, 1976 - 1 hour late ~-worked '7 hours
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In support of its drastic action, Carrier contends that Employe had
received discipline on two prior occasions for the same charge during his
two years of employment by the Carrier, and that his work habits did not
improve. Record, p. 34. Employe responded with a doctor's excuse for his
absence from Dec. 8th to Dec. 15, 1575, and stated that he got hurt on
the job Dec. 16th as the reason for his absence on Dec. 17Gh, 1975 and that
on Dec. 26th they had a lot of snow and that employe had an accident on
the way in to work, that Jan. 2nd, 1976 the turnpike was closed down and
all the roads were packed with cars, and that the delays on other days
were the result of traffic. R. 79, Employe also testified that he called
the Diesel Shop in sufficient time to report off (Rule 33) on the dates
of Oct. 6, 7, 17, Nov. 5, llov. 19, Dec. 17, and Dec. 26, (Record, 80),
and his testimony on that point was corroborated by others (Record, 80).

However, the record shows that Employe Hildcbrant lived 86 miles from
his place of work, traveling that distance back and forth each day,
hampered by snow on cold winter days, but testified that he was planning
to make arrangements to stayv in a rooming house four nights a week near
the site of his job. FRecord, 81.

Mr. L. A. Falkowski, Supt. Toceomotive Shop, testified that Employe
Hildebrant was a very good worker in the shop "when he does work". R. O81.
J. Judge, Local Comitteeman, Sheet Metal Workers, testified that Employe
Hildebrant's work "has always been very eatisfactory and I'm very satisfied
with his work in the E'FPort Deisel Shop". R. &1.

From the record, we find that Employe Hildebrant is a good and
satisfactory worker in the shop, but with an unsatisfactory record of
lateness (being late is nob being absent). We find that auy absenteeisn
or lateness were caused primarily by Employe living 86 miles from his job,
his other problems caused thereby have been intensified by winter snowstorms.

We find that employe promised to find a room near his work for four
nights a week if his employment continues.

Employe's complaint that he was denied a Tair hearing because Mr.
Falkowskil was the accusing officer, and the pregiding and hearing officer,
and made recommendations for Imploye Hildebrant's dismissal, has been held
in other Board cases to be insufficient, by itself, to make the holding
of the Hearing Officer invalid,but it certainly raises guestions of
objectivity of the hearing, and further questions of the severity of the
discipline administered.

Carrier's treabment of tardiness as a violation of Rule 2, the 8 hour
rule, is denied. OFf course we are not holding that when the Employe is
an hour late that he mast be paid for 8 hours' work rather than the seven
hours he actually werked, nor are we holding that continual tardiness
constitutes satbisfacltory service.
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Railroad Transportation is an exacting industry. Its continued
operation demands high efficiency and dedication of all levels of workers
and execubives who engage in it. Without that dedication to promptness
and efficiency, railroad transportation would utterly fail.

In order to maintain that efficiency, we recognize the right of the
Carrier to discipline Empleyes for infraction of the contract Rules agreed
upon between the Carrier and Employes, to protect the rignts of each, and
to assure the safle and efficient operations of Carrier.

We find that Fmploye reported off on the days he was absent. While
this does not make excessive abgsenteeism blameless, reporting off reduces
its gravity to that of a less nature.

Under all the facts in this case, we find that the discipline
inflicted, that of dismissal, almost total economic execution, to be
excessive, and we order Claimant restored to service with his seniority
rights unimpaired with 60 days' pay.

We lack power Lo order Claimant to use part of the 60 days' pay to
find lodgings ncar his place of employment, to be construed as approval of
the record of emplove in this case, bul since he is & good worker, its
purpose is to give him an opportunity to move in near his work, where
satislactory performance may be had.

AWARD
Claim sustained as modified by the Findings.

NATIONAL RATTLROAD ADJUSTMENT BOARD
By Order of Second Division

Attest: Executive Secretary
National Railroad Adjustment Board

i x cermr & e
a . ' |
E e . - : > . .
By £ SRt gt BT RSO S S SN

_ losemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 2lst day of July, 1978.



