
The Second Division consisted of the regular members and in 
addition Referee Rcber't C. Will.ie;zis when a7&1d was rend.ered. 

( S-ystem Federatbn No. 121, Ra-ilway 5m;ployes 
( Department, A. F. of L. - c. I. 0. 

Parties to Dispute: ( (Carmen) 
( 
( Texas and Pacific Railway Company 

Dispute: Cla-im of Employes: 

1. That the Carrier improperly used empioyes of a private company 
and their ecpipment to assist carmen -in clearing up derai3xevl-l 
of T&P 820~56 on f~ugust 20, lgr/b, b.thln yard l-im-its. 

2. That accordingly, the Carr-ier be ordzred to additionally 
compensate Carman J. 14. I3ojid in the anaunt of three (3) hours at 
the time and one-half rate of pay. 

Findings: 

The Second Division of the Adjustment Board, upon the whole record ?nd 
all tl;e evLc?.encc ,) finds t1mt: 

The carr-ier or carriers and the cmploye or em.ployes involved in this 
dis,pu.te are respectiuQy carrier and cmnloye Vithlfi the reaming of the 
Ibilmy Labor Act as approved June 31, 1.934. 

Th.is Division of the Adjustment Board has ju.r:isdiction over the dispJ27te 
. i.nvolt,ed herein. 

The threshoid ,question 5.n this case is whether the Memorandum of 
Understandtng of December 13, l9bl rema<ns 5-n force and efi'fect. This 
memorandum vas not included among the r~~-~crous memorandums pri.nted wikh t?::? 
agrecriient. The Csrr-icr has not offe?ed any additional. evidence to show 
the December i.",th memorandum was cancel.I.ed. The 0r;anizatlon cites Rule 
101(b) to supg0r-i; it:-; contention that ti1f.s memorandum remains in force. 
EiiLe XC!_(b) prot~i.des that: 
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Under this rule the party contending that a memorandum is cancelled or 
superceded must produce evidence.to that effect. The mere assertion that 
the memorandum was not included in the agreement does not show such a 
cancellation. If it did, Rule 101(b) would be rendered ineffective in 
preserving omitted memorandums. 

The basic issue in this case is whether the Carrier violated the 
December 13, 1941 memorandum when it used an outside contractor's crane 
and operator to rerail T & P 820056 within yard limits on August 20, 1974. 
This memorandum provides, in part: 

,! 
. . . In case of derailments within yard limits, at 
points where carmen are employed, if yard forces 
can rerail or correct the cond:i.tion, they may do so. 

If yard forces are unable to correct the condition and 
it becomes necessary to use other forces, a sufficient 
number of Carmen and Carmen Hel,pers on duty may be used, 
if available, and if not available, sufficient Carmen 
and hel.pers will be called." 

In this case the Carrier called two Carmen to re.pair track a.nd rerail 
a car using re-railing blocks and s%titch unit. Thcze attem,pts Wre 
unsuccessful, so the Carrier employed an outside contractor to use its 
mobile crane and operator to perform this work. There 9~a.s 110 evidence that 
the Clailnar;t WELS capable of performing the l;orB done by the outside contractor. 

The December 13, 1341 memorandum dots not prescribe the method or 
equipment that r:r~.st be used in case of derailments. It merely requires 
that Carmen Trill be used if yard forces cannot correct the derailment 
within yard limits. In this case carmen wt xre used to perform the work that 
was within their capabilities. T'ne Carrier still retained the prerogative 
to determine the equipment to b 2 used for correcting the c.onditi.o;n. If 
carmen Ilad been capable of o:::x::,ating such equiyncnt and yard forces were 
unavailable or unable to perlor-n the 77orlz, then carmen xould be entitled 
to such work witlrin yard lim-its. The Claimant, however, ws not in such 
a position. The claim therefore must be denied. 

AWARD 

Claim denied. 

NATIONAL RAILROAD ADJ-KYLT~EXT BOARD 
By Order of Second Division 

* 
Attest: Executive Secretary 

National Railroad Adjustment Board 


