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The Second Division consisted of the regular members and in 
addition Referee Ro$eti G. Williams when award was rendered. 

( System Federation No. 16, Railway Employes' 
( Department, A. F. of L. - c. I. 0. 

Parties to Dispute: ( (Carmen) 
( 
( Norfolk and Western Railway Company 

Dispute: Claim of Employes: 

1. That the Carrier violated the applicable rules of the Current 
Working Agreement by discriminately disallowing Carman Frederic 
Kercher a wreck car groundman position on the wreck car list at 
Bellevue, Ohio, after the position had been awarded to him. 

2. That the Carrier be ordered to place Carman Frederic Kercher on 
the wreck car list at Belle-e, Ohio, and also compensate him 
for all time he would have been available to work had he been 
placed on the wreck car list by position awarded him per bulletin 
dated October 15, 197%. 

1 Findings: 

The Second Division of the Adjustment Board, upon the whole record and 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dis.pute are respectively carrier and employe within the meaning of the 
Railway Labor Act as approved June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

On October 8, 197% a bulletin was posted for a wreck car groundman. 
On October 15, 1974 the Claimant was accepted for this position. The 
Carrier rescinded the wreck car groundman position on October 17, 1974. 
The Claimant had received a favorable verdict in a personal injury lawsuit 
against the Carrier. 

Rule 16 of the agreement provides, in part: 

"When new jobs are created or vacancies occur in 
the respective crafts, the oldest employe in point 
of service shall, if sufficient ability is shown by 
trial, be given preference in filling such new jobs 
or any vacancies that may be desirable to them. All 
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"vacancies or new jobs created will be bulletined. 
Bulletins must be posted five days before vacancies 
are filled permanently . . . . . 11 (Emphasis Added) 

Under this rule new jobs are created when they are bulletined and they are 
filled permanently when an employee is accepted subject to a trial period 
to show his ability. Once an employee applies for a position his seniority 
rights control. His rights then are subject to his demonstrating his 
ability in the new job. In the absence of his personal injury lawsuit 
the Claimant clearly would have established his seniority rights to the 
job. The Carrier then would be required to follow reduction of force 
procedures to eliminate that job. 

Initially, the Organization on the property charged that the Carrier 
was discriminating against the Claimant because of his successful personal 
injury lawsuit. The Carrier denies this charge on the property and now 
asserts part of the record in that case to support its position before 
this Board. The record in the Claimant's lawsuit, however, was never 
presented or discussed on the property. This Board has consistently held 
that new evidence may not be considered by this Board if such material 
was not presented or discussed on the property. This Board therefore cannot 
consider the record of the trial court in the Claimant's personal injury 
case, nor can it consider evidence of the .Organization's allegation that 
the Claimant was awarded a wrecking crew groundman position on August 
27, 1975. 

In the absence of any evidence that the Claimant has waived or been 
estopped from asserting his seniority rights, this Board must sustain this 
claim. 

AWARD 

Claim sustained. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
t By Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustment Board 

Date& at Chicago, Illinois, this 3lst day of July, 1978. 
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!Rmb68lcfact86r6 t2nxt~ep0aitiasr0fweckc6rgr0tm~ 
whichmrsbulltrtirred~Octobcr8,1974slrd arrwUch a8btd seeka 
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ma hav6 b6m “f%lled pcrnrrn~n tly” on and after October 20, 1974 - but 
not before. 
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Yef,whenCarrierHrrde thattypeofmarmgerhl determlmtior&and cancelled 
the uixmeded positlozr before the award to the btilletin becam effective, 
theatrtharobfhiserraneausAwardthrapghsappe~oilegerd~baown 
alnlytohim ha8 coarcludea thataaerror occurredand th6tcarrier didnot 
have the rlghttocancelthe ttnneededpositionbefore Itbecame effective0 
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Atlsrd. 

B. Ko !i!ucker 
I/ 


