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Claimant was dismissed on August 20, 1975 for allegedly stealing four
new automobile tires, while he was employed as a Car Inspector.

Petitioner argues that the investigation never established the fact
that Claimant removed the tires from Carrier's property or indeed that he
was seen removing the tires from the box car in which they were being
shipped Additionally, it ie argued that the digmissal of the criminal
action brought against Claimant for "insufficient evidence" further
bolsters Claimant's pozition.

study of the transcript of the investisation reveals that there was
ample evidence to support Cerrier’'s conclusions with rccpect to Claimant's
guilt. The record shows quite clearly thet the tires were on the box C&@
early in the morning of July 30th; that they were on Claimant‘s truclk
later; thabt he did not notify any Carrier foic4al of having "found"
tires; and finally, that he attempbed to conceal the entire truck off
Carrier premises. Carrier's conclusion was a reasonable one under the
circumstances

Claimant was dicuissed by Carrier for violation of certain Carrier
rules, not for any violation of the criminzl code. It rust be noted that
L

the quanbum of evidence required in a ceriminsl case far greater than
that required in a ca rchw disciplinary proceeding: in criminel trials

the case MAQU be proved "beyond o reasonable doubt'; in a disciplinary
proceeding "substantial evidence" must be adduced. Iurther, it ig well
established that the decision of & court in a criminal vroceeding is not
dispositive of a Carrier disciplinary proceeding. The Jurisdiction vested
in a Board such as this annot be pwcamnuaa by the ourtm (see ihirJ
Division Award 13127; PLB # 550, Award # 4hi6; and Award # 3 of PIB # 1h62
among othars).
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Based on the entire record, and for the reasons indicated above, the
Claim must be denied.
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Claim deniled.

NATTIONAT, RAILROAD ADJUSTHENT BOARD
By Order of Second Division

Attest: Executive Secretary
Jaticnal Railroad Adjustment Board
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Dated ‘at Chicago, Illinois,-this Lst day of Noverber, 1978.
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The Second Division consisted of the regular mempers and in
addition Referee George S. Roukis when award was rendered.
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International Association of Machinists and
Aerospace Workers
Parties to Dispute:

Chesapezke and Ohio Railway Company

Digpute: Clain

1. That the Che
caprLc1ou573
said Company.

eake end Ohio Railway Company arbitrerily and
smissed Machinist Cary Brown fromn service with

V]

B“qvn should be restored te the
gber and Machinist Gory Brown should
upch neebing the necessary physical

Findings:

The Secco izl of the Adjustuent Loard, upon the whole record and
all the CVidCLC@, firds thatb:

The carriesr or carriers and the eﬂﬁlﬁve or emnloyves involved in tThis
dispute are respecbively carvier and pLO'“ within the meaning of the
Railway Lebor Act asg approved June 21, 193k,

This Division of the Adjustmwert Board has jurisdiction over the dispute
involved herein.

Parties to said dispube waived right of appearance at hearing thereon.

Claimant wes dismissed on June 18, 1976 for continuing unauthorized
absences. Our review of the detailed record indicates that Claimant made
no serious attempt to protect his posiltion or secure pvo”ﬂr medical
certification of his purported physical condition during the period from
March 5, 1976 through April 28, 1976, In fact, when requ ested to svbmit
valid medical verification of hig asserted "back” problem, claimeant
presented documentation to carrier on May 21, 1976, the date of the in-
vestigative hearing, which was dated May 11, 1976, We see no reason for
the delay.

Moreover, claLmurT acknowledged that he had not been examined by his
personal physician during the critical nmonths of this abesence, althou gh
he had seen carrier ¢ medical doctor on Jamiury 16, February ?h, 2) e
March 5, 1976. When he was examined again by (ﬂﬂwnnv'v physician I
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10, 19 76 the medical exsminer concluded in his letber to the Locorneotive

Department Manazger, dated May 1k, 1976 that, "I have carefully observed
his posture, his gait, his °cnnd1ng and ulttlﬁb, his entering his auto-
mobile, and I am not at all convinced that there i1s sufficient disease

to keep him from working."

Clearly the record shows that claimant didn't take the necessary
recautions to insure his employment status.
PLOY

His demeanor, if anybhing, was discernably counterproductive. When
these nonchalent manifestablons are assessed against the uwadisputed eye-
witness recital of his bennis pleving activities on May 10, 1976, we have
an inexorable compounding eifect.

Carrier's evewitness testified that: "Mr, Brown was playing tennis
e

with intensity. Tig sevvesz were effortless and stylich, his drives were
volleyved both one handcd o >t

j s

two handed, both right h&uded and left
handed during the 40 minutes in which we observed nim,

This repcriage
brck injury. We fin

cesn't epitomize a person with a sustained serious
no credible to excusge his abaence.
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Correlatively, we cennot disresard the relevancy eand arvlication of

our decisioral lzw to the specific facis uefc1n. Clainent was conbimially
absent without pormission. In Second Division Award 7348, Refere
McBrearby shated that: "When an employee is so consistently and habitualls
absent over a lorg period of time that his enploymant becomes a serious
liability rather than en asset, Carrier is entitled to terminate his serv

We find substantial evidence to support carrier's disposition. We
will deny the clain.

Claim denied.
NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Second Division
Attest: Execcutive Secrebary

Nation&l Railroad Adjustment Board
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Dated at Chicago, Tllinois, this  lst day of November, 1978.



