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The Second Division consisted of the regular members and in 
addition Referee James F. Scearce when award was rendered. 

[ International Association of IGachinists and 
Aek-oswce Workers 

Parties to Dispute: -- ( 
I 

1 Southern Pacific Transportation Company 

Dispute: - Claim of Ernployes: -...-m- 

1. That Carrier im.properly suspended Automotive and Work Equipment 
Mechanic rj. 0. Clark (hereinafter referred to as Clai,ll3,n-t) from 
service on Xovember 8, 1-976, and subseq~m~Ki.y dismissed hjm on 
November 25, 1976. 

2. That Carrier be ordered to restore Claimant to service with 
seniority and service rights unirnI;;aired, with compensation for 
all wage loss from November 8, 1976, until restoration to service. 

Findings: 

The Second Xvision of the Adjustment Board, upon the whole record and 
all the evidence, finds that: 

The carr5er or carriers and the employe or employes involved in this 
dispute are respective1 y carrier and employe :jithin the meaning of the 
Railway T,abor Act as approved J-une 21, 1734. 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

This is a most unusual and interesting case. It is undisputed that on 
October 20, 1976, Cla~innnt re,ported to his assigned work location at Vest 
Colton Receiving Yard Shop at '1~30 a.m. He drove his truck up to the shop, 
loaded his ,personal tools and belongings, turned in his keys to Carrier's 
shops, and verbally informed his supervisor, in so many words, that he quit. 
However, when the su,yervisor asked him to mexorialize that action in a 
written and signed resignation, he declined to do so. His supervisor 
testified during the hearLng that Claimant advised him he Icould ?-pail in his 
resignation or give him one at a later date. Claimant, on the other hand, 
denied that he said this, and to the corltral;;, testified that he recdily 
declined to sign such a note since he Yelt j-Z; ~.:its got necesmr;j 2nd thrtt if 

he had intended to resign, he would have 7:rittcn the resignation and also 
agreed to sign it. Two days l;i.ter, Claimant sent a wire which orjened by 
saying: "It is with regret that I xuat inPc~-,n you that :K hereby am reporting 
as being off sick af",e? hr,vi,ng rr,os.t recent&y suffe;:ed great and now a 
continuing racctal an~,u.ish. " 
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Subsequent to these events, on November 5, 1976, Carrier directed 
Claimant to attend a formal hearing to determine the facts and place respons:ibility, 
if any, -in connection with his aI!.legcd absence from duty since October 20, 
1976, which might constitute a violat-ion of parts of Riile 810 of the General. 
tiles and Regulations of Carrier. After the hearinq, Carrier discharged 
Claimant, stating that 9-t found more than substant-ial evidence to supTort 
its charge and that Claiaant had not presented any medical evjdence establl.shing 
that his alleged illness was severe enough to preclude him from workl;ng duri,ng 
the period under charge. 

Carrier states that 5.nasmuch as Claimant tendered a voluntary resignation, 
he has no rights of ap.peal and, even -if he did, the hearing justified 
Carrier's terninztlon of h:ia services. The Union, on the other hand, states 
that Claimant had not resigned and that Carrier's dj~scharge was unjust and 
without support. In determining the issues, 
freely given, 

we note first that a resigymt%on, 
terminates the em,ployment relationsh<p - there have been several 

prev-ious decisions of this Board directly on point. In weighing whether 
Claimant had any appeal rights under the agreeme&, we must first deter;!line 
whether he, in effect, had validly resigned. While the evj.dence at the heerlng 
could lead to a hairline inference that Claimant had validly resigned, we 
think that his action of failure and refusal to sign a resignation at the 
time was one indication that he was not sure that he wanted to resign - 
but only spoke strongly to that end. Coupled with that is the fact that twd 
days later, he wrote a telegrs2n to Carrier advising that he was re,l;orting 
off s?ck. While the txo events, :i.n and of themselves, are not conclus:ve 
evidence that Claimant had not val-id?.y resjgned (for, as our ,~revious aw~ds .-- 
have held, once a resignatio-1 is tendered, it cannot, later, be rescjnded), 
we think the fact that i.n this case, the Carrier proceeded to hold a 
disciplinary hearing on Claimant for events wh-ich occurred subsequent to the 
date of his alleged resignation served to recognize .that, et least insofar 
as Carrier was concerned, Claimant sti!.l p0ssibl.y had agreement rights and 
had not resigned. Further, Carrier conducted this hearing without any 
indication that it was doing so without prejudice to the posit'ion that 
Claimant had already res&ned. 

Given all the foregoing, we conclude that Carrier, in reality, did not 
consider that Claimant's resignation was final and valid. It should be 
pointed out that our concluston is based upon the uxusual facts and 
circumstances of this case only. 

Turning to the discharge of Clai.mant, 
1976, we are led to conclude that more 5 

by letter dated November 26, 
,han substantial. ev?dence adduced at 

the hearing of November 12, 1976 established Cla5.mant1s re sponslbility for 
the matter under char-e. C1aYmantY assert-ing j.l.lness as the b$:c'" err, 1s for hi s 
absence, had the burden to prove that h.c was too iii- to work. I:0 e-y:dEnc: 2 
to this effect, in the form of ?,I~dical reports 01' doctor's statements, a,r~:?ar 
or were presented by Claimant, leaving h?.::: without a. substant~.ve defense. 
Iris prev-i.ous rccol'cl. with Carrier, wh3.k i !xIicating no discipllnc, does 
i ndi.cate a pfo~pensity to stay with a Jo72 only ;i. shoi% period of time - he 
seems to have a very low toILFrance level. for xork. 3ased on the foregoing, 
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we T.Jill reinstate Claimant to his former position with seniority unimpaired, 
but without compensation for time lost, and in so doing, admonish him that 
if he wishes to retain his employment relationshi.E, he must realize, just as 
all of us in the work-a-day world, that certain work assignments are not 
necessarily desirable, but, they at least provide a living and must be 
performed without complaint, except as might be mounted under the agreement 
grievance procedure. 

Claim sustained in accordance With the findings. 

KATIOITAL RAILRWD ADJUSTIW,QI! BOARD 
By Order of Second Division 

Attest: Executive Secretary 
National j?ail.road Adjustment Board 

Ati:!inistrative i",ssistant 

Datbd at Chicago, Illinois, this 29th day of y?ovember7 1378. 


