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The Second Division consisted of the regular members and in
addition Referee Abraham Weiss when award vas rendered.

System Federation Wo. 6, Railway Employes’
Department, A. . of L. - c. I. O.

Parties to Disy (Carmen)
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NSNS TN

Elgin, Joliet and Easbern Railway Company

Dispate: Claim of Fmnloves:

1. That as a result of an investigstion held on August 17, 1976
Carman T, Cardenas was susponded for a period of foroy-five (5)
working days. Said suspensicn is harsh, unrcaconable, excessive
and in “violation of Rule #£100 (0ld Rule #35).

2. That the Carrier be ordered uO eomycn°wb~ Cay
hercinafter referiad to a Tor i
rata rate for ecach of ithe forty—tlve days U
from service, plus on additional elght I“UIE‘
rate for each time NMr. Carden&s way nob elloved
on the overbime board during the forty-Tive day
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Findings:

The Second Diviesion of the Adjustment Board, uvpen the whole recerd and
a1l the evidence, finds that:

The carrier or carriers ar
dispute are respectively carri
Railway Labor Act as approved dune 21, 193w.

This Division of the Adjustment Board has jurisdicbion over the dispute
involved herein.

Tarties to said dispubte waived right of appearance at hearing therecn.

Claimant was charged with causing demage to conmpeny equipment, as a
esult of which he was suspendad for 45 dawvs. The bazis of Carrier's
charge ig that a Wreck Truck driven by Claimant was dameged by a Condols
Car because Claimant had parked the truck too close to the braclk,

The Organiza Lbat Carrier subnitted no substantive

tion's defenze is
evidence that the t a
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indicated the degree of discipline that woull be
fair i in bh&t the
oreliminary investigation

rendering the

ruck was actually foul of the trock before the zceldents
that prior to the investigation & Car 4iew U*PLCle discucsed Lh; cia1m with
a4 -

another enploves and
imposed; and thet Claiment did not recel
Hearing Officer acted in muliiple roles
preferrving the charges, conducting the
decision, and denyingz the claim upon appeal,
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With respect to the Organizabion's claim of insufficient evidence
that the truck was too close to the track, the transcript of the hearing
held August 17, 1976 includes the following exchange belween Mr, Reed
(Hearing Officer) and Mr, Cardenss (Claimant):

"Q.

A-

A.

Did you check to see of this truck was in the clear before
leaving Tor the derailment on 31 huwep?

At the time that I, before T left, T locked Trom the back of
the platform end I seen T was clear, T didn't pay no sttention
to the front end, I assumed that the fromt end was clear also.
Thern you looked from the platform at the rear of the trucik---

Yes, sir.

-~but did not look at the front end of the truck, and assumed
thalt you were in the clear,

Yes, sir,

Did vou make any provisions to block 33 Hump so cars could nct
be switched inv

No, sir.

Mr, Cardenas, how long have you beecn the truck driver of
Truck 1429

About three or four years.
Three or four years?
Yeg, sir.

Do you often check only onc end of your truck to see if it's
clear of the track before ghandoning it?

No, sir.

Would you explain why you didn't check the front end of your
truck on this varticular day.

I don't know why T didn't check it. I don't know.”

The following discusgion at the investigation also beurs on the lssue

of the quentum of evidence. The Hearing Ofificer guestioned Witness Kna

General Cayxy Toreman:
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"Q. Mr. Knepp, are you familiar with the incident under investigation?

A, Yes, sir.

Qe Would vou degeribe your krnowledge concerning this incident.
¥ 24

A, -—-T arrived abt the west end of Thunp 33 at approximatbely
10:25 2,m. and discovered thal Truck 142 wvas fouled on Track
33 1nmp and had been struc on the right side by ATSE 7568k,
gondola, causing egtimated domese of “1300 to Truck 142....
T messured the distance from the rail to the front tire of
Truck 142 which was 25 inchoSee.. 1 wenb to the swibtch on 33
Hump ab the west end and found that the track was not blocked
by a switch block or had no blue flag on the tracik.
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Q. Mr, Knopp, did you state Truack 142 was left Toul of 33 Hump?
A, Yes, sir.

Q. What do vou mean by foul?
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A, The truck was n T clear of yail and too ncar for any
car to be kiclked or switched into thut tracl,

Qe You bestified the right front wheel wag 25 inches from this rall,
What would be a safe distancs Lo prevent this truck being sbruck
by cars moving past?

A, Nommal way to find out if clearance, if you have clearance on an
adjacent track, is sband against the track, reaching out with your
oppositc arm, which 1ls approximately threc fool.

Are you shating this damage was caused by Truck 142 being lelt
too cloge bo the rail on 33 Huup?

D
.

A,  Yes, sir."

Neither Claimant nor his representative questioned Mr. Knapp regarding
these statements. Claimant's representative, in fect, hlthough contending
that the switch crow bore some roespon sib11Wﬁv for the cceident, since they
had a clear view of the area, stated &b the hearing that "if Trunsrth vbion
is nob going bo bteke charge of their regponsibility then they cannot expect
enmployees of the Car Deparbment to be penalized for their contrivutory
negancnce. (underlining supplied)

AL another point during the investigation, the Organization's representa-
tive comented:
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"e.. I believe there iz some dual responsibility here, or
I'11 szy that, I'11l allege that there is some dual
respongibhility here, I'm not 'yinfr that, uh, Mr, Cardenas
(Claimant) has not done anything wrong hut T kuow that
the switeh erew should have looked down the track too,"

Claimant allicged at bthe investigation that:

"T have been told, rot by mansgement but by all personnel,
that the punishment isg slresdy to be dealt with, that I will be

) "

RS
given a JO day suspensioNe. ..

Velbher Cleimant nor his representative called any witnesses to

substantiate this

The Organizaticon hes wlso charged that Claimant did not recelve a
fair hearing, referring to the nulbtiple roles of the Hearing Officer cited
above., Ve have corefully r ciored the Awards called to our abbentim. Ve
have carefully st =d the trenserivt of the investigablon. e no

baLurv ug that Claiment was aodicc due process by
or conduct of the Hearing Gllicer.

evidence in the
the stutements,

+ 1 Carcier hag ohc"’-ci nead
the cnsrge aganngt Ll&lmaﬂu S0 as to juS”in the 1isc rpTLne assegsed., I
is not this Board's function to disturd Carrierfs findings unlens gsome
arbitrary action can be established. Lo such arbitrary or capreiclous

1.

action has been chown., We mush, therefore, deny the claim.

Claim denied.

NATTOVAL, RATIRCAD ADJUSTMENT BOARD
By Order of Sccond Division

Attest: Execublive Secretary
National Railroad Adjustment Board
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Oscmaric brasch - Adming
Dated &t Chicago, 7l1linois, this Wth day of January, 1979.




