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The Second Division consisted of the regular members and in
addition Referee Herbert L. Marx, Jr. when award was rendered.

System Federation No. 1, Railway Employes'
Departnent, A. F. of L. - ¢c. I. O.

Parties to Disputea: (Blectrical Workers)

NN TN N

Consolidated Rail Corporalion

Diepute: Claim of Employes:

1. That under the current agreement, Electrician Robert J. Fierito
was unjustly treated when he was dismicsed from the service of the
Carrier on March 1, 1977.

2. That, zccordingly, the Carrier ve ordered to reinstate Electrician
Robert J. Fiorito to his former position with seniority rights
unimpaired, vacatilon rights, sgick leave benefits and all other
benefits that are a condition of employment unimpaired znd
compensated for all lost time plus CJ anqual interest on all
such lost wages, also reinmbursement for all logses sustained
account loss of coverage of health and welfare and 1life insurance

agreements during the time held out of service.

Findings:

The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the
Railwzy Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has Jjurisdiction over the dispute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon.

Claimant was dismissed from service on March 1, 1977, following en
investigetive henring concerning his absence withoub permission for five
working days between January 7 and January 17, 1977. Review of the
inves tlﬁWv1vb hearing record shows that, by the employe's own testimony,
the Carrier had good ceuse to find the Claimant improperly absent from
work, The claim of inclement weather on four of the Tive days was Judged
to be insufficient reason by the Carrier, and the Board finds no basis to
debernine otherwice. 1In assessing the se verlt» of the disciplinary penalty,
Corrier considered the Claimant's worlh rccord, which shows two previous
suspensions within the previous nine months for the same cause. There is ro
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basis for questioning the severity of the penalty by the Board under
these circumstances.

The Organization raises two procedural poinbs in ite presenbation to

the Board, There ig no direct evidence beiore the Board to show that these

arguments were raised on the property, and on thig basis they are
inadnisssble before the Board. Iven assuming they were raised during the
courge of the dispube, however, the Board finds no merit in them,

The first poinl iz that the Claimant did not receive a "fair and
impartial trial” as roguired under RPule 6-A-1 (a), because the hearing
officer, in the words of the ﬂr~ﬁn‘7ativn, “PPCLGfred the cherges, weighed
the evidence and then assessed Lha penaltw f dismiggal', The Eoard has
found in meny previous awards tha gtances azre not neccssarlly
prejudicisl to a fair and imvartial ﬂf the records
shows that the Claiman ain his conduct

and that he was pror represented by tue tLganlvat ow. 11 defenge of
its posibion, the Orgonization cites Award Mo, 6795 (Gischen), which,
sn findi o bhat the cizimant was deprived of a failr hearing, slated in

parb:

"The Carrier supervisor who pr« ferred the charges againgt
claimant was the chief 7l inst elaimant at the
hearing, veb he alsc weighe evidence and cssessed
the penalty of dismisgal iOl]OUln” the investigatione..
(Emphasis added)
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Tn the present casge, 1t cannot be sald that the hearing officer was
the "chief vwitness against claimant”; inde ed Lha facts were permitted to
speak for themselves, with the Claimant offcred full opporvunity for

rebubbal.

The Organization's second point is that the Claimant should be
exoneruted because he complied with Rule 22, which reods as follows:

"An employee unavoidably detained from work on account

of illness ox for other good and sulficient causes

shall notifs his forexnan not l'ter than the close of the
first day of sbsence, 1f possible.’

As explained in Award No. 7748 and in mmwrmm previcus ewards, Iule
s specified purrvoses requiring absen reporting but does not, by

£, serve to condene absenteelsm -~ agoravated in this instance over
iod of at leunu nine monbhs., TFurbther, Rule 22 refers bto "good and
cient causes' which were not found in this Lnstaan.
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Claim denied,
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WATTIONAT, RATIROAD ADJUSIMEIT BOARD
By Order of Second Divis

sion
Attest: Executive Secrctary
National Railroad Adjustuerdt Board
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Dated at Chicago, TIli:

wis, this 10G%

h day of January, 1979,



