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The Second Division consisted of the regular members and in
addition Referee George S. Roukis when award was rendered.

System Federation Mo, 7, Railway Employes'
Department, A, . of L. - Cc. I. O,
(Electrical Workers)

Y

(
(
Parties to Dispute: (
(
( Burlington Northern Inc.

Dispute: Claim of Employes:

1. That in violation of the current agreement, Groundman D. L.
LeClaire was unjustly dismissed from the service of the Carrier
on Septerber 22, 1976, .

2. That aCﬂord;ng]f, the Carrier be ordered to reinstate the afore-
mentioned Groundman to service in his forner position with the
Burlingbon Horthern Inc. with all seniority rights, pass privileges
vacations and/or vacation payvments and holiday or holiday payments
back payments for all hospitalization, railroad retirement
benefits and any other rights, privileges or benefits allowable
under schedule agreements aqd/or law and compensated for all
lost weges.

Findings:

The Second Division of the Adjustment Board, upon the wholc record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the
Railway Labor Act as approved June 21, 193k,

This Division of the Adjustment Board has jurisdiction over the disrute
involved herein.

Parties to said dispute waived right of appearance at hearing thereon.

Claimant wes first employed by Carrier as crew groundman on July 27,
1976 at MNorthtown, Minnesota. He was later notified by letter dated

September 20, 1976 that his application for employment was not accepted.

Claimant arg P that Carrcier violabed the second half of Agreement Rule
31, which reado, naither shall an cmplo"eﬂ be discharged for any cause
without first being given an investigation” by not providing him with this
proceeding., He contends that Carrier's surervisory officials were pre-
Judicial toward him.
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Contrawise, Carrier asserts that its termination decision wa

predicated upon evaluation considerations and accordingly consistent with
the requirements of Agreement Rule 33, which provides in pertinent rart
that, "If application is not disapproved within sixty (60) days of
commencement of service, employee's name will be placed on the senioriby

ster of regular employees with a seniority date as of the first day of
service and employee will not therealter be subject to dismissal exucept
for cause, ag provided by Rule 30." It avers that his on the job performance
was unsatisfactory.

In considering this case we cannot, of course, disregard the relevancy
of acceptable contract construction principles. It is relatively easy for
one side or the other to pick and choose particular contract language and .
claim a specific interpretation. bBbut a collective bargaining agreenent
represents a detalled document covering the parties' detailed emplovment
relationship. In most cases, agrecment language is clesr and unaubiguous,
In other cageg, the intent of a digputed provision can be disgcerned by
observable and institutionalized past practice, In the inztant cace, it
is quite poseible to construe the second hall of Tule 31 to comport with
Claimant's positional interpretation, But we mwust consider the factual
specifics of this case within the context of closely related agreement
language.

Claiment had been employed fifty eight (58) days when he wes informed
of his dismigsal. His employment application was not approved, Agreement
Fule 33 (supra) permites this determination. There are no iwplementing
specifications or identifiable past practices reqviV‘inrr the delineation of

reasons for this decision. Carrier has a contractual rignt during the
sixty (60) day period to reject ecmployment ab“lJcatlon If it unwittingly

Torfeits to exercise thig right before the end of the 31XL3 (60) days
reriod, the application is autcmatically validated.

Agreement Rule 30 (INVESTIGATIONS) requires that "An employee in service
more than sixty (60) days will not be disciplined or dismissed until after

a fair and impartial investigation has been neld"., It is explicit language.
Claimant, in this instance, was employed {ifty eight (58) duys, not sixty
(60) days. He would thus not be entitled to an investigation under this
provision,

Under agreement rule 31 (Establishing Competency) an enployee Jho has
been in the service of Carrier more Lhan sixby (60) days would not
dismissed for inccavetency. This criterion is patently diotinguishuble
from discipline or dismissal actions. An employee, however, could be
dismissed for incompetency, if he worked less than sixty (00) days. The
gsecond half of this provision (supra) which Claimant relies upon, conflicts
with the explicit langnage of Rule 30, the basic and clear intent of Rule
33 and the {irst half of hule 31,

In all these provisions, sixty (60) day requirement governs the
validation of an employment application, the initiation of an investigation

o
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for disciplined or dismissal reasons and non-dismissal for incompetency. They
provide, in essence, an interrelated framework for those eventuzlities. It

is an axiomatic conbract construction principle that a writing should be
construed as a whole with particular clauses suberdinated to the general
intent. We notice in this cuse the presuhpulve inconsistency between the
second half of Rule 31 and ‘Tule 30, but the specific languaﬁe of the latter
provision, when read within the interpretive context of the obher Rules
disposes of the question,

not charged with a specific act or an omission, he was,
red an unsatisfactory ewployee during his sixby (60) day
iod Tt was a fitness or coupebency determination, Whether
ed on meritorious objective congiderations or an ex post
ation is irmaterial at this point, since it was rendered

b

Claimant was
ingtead, consi
probationary per
or nct it was ba
facto rabtionalizatlio
within the sixty (60) day period provided by the afrlement

We have nc eauitable authority
rectify what might appear to be quss
clain,

nder this collective instrument %o
ilonab

u
st ble decisions., We will deny the

AWARD

Claim denied.

NATTOIAL RAILROAD ADJUSTMENT BOARD
By Order of Seccond Division

Attest: Execubive Secretary
National Reilroad Adjustment Board
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Bcsémarle Brasch - Laninistrative Assistant

Dated e *(Chlcano, T1linois, this 10th dey of January, 1979



