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The Second Division consisted of the regular members and in 
addition Referee George S. Rauki~ when award was rendered. 

1 System Federation No. 2, Railway Employes' 
Departmerrb, A. F-. Of L. - c. I. 0. 

Parties to Dispute: ( (Camen) 
( 
( Alton and Southern Railway Company 

Dispute: Claim of Employes: 

1. Th&t under the current agreement, Carmen W. J. Younger and J. 
Horvath were improperly d$amissed as Carmen on February 9, 197'7, 

2. That accordingly; the Carrier be ordered to restore Carmen W. J. 
Younger and J. Horvath to service with all rights unimpaired and 
compensated for all time lost including payment of all fringe 
benefits with six (6) percent interest on wages. 

3. That Carrier violated the procedural provisions of Article V of 
the National Agreement dated August 21, 134, when letters dated 
April 22nd and 2yth, directed to Mr.mett D. Cox, Local Chairman, 
from Mr. D. K,Medley, Superintendent, The Alton and Southern 
Railway Company, failed to be complete or concise by not setting 
forth in -writing forth in writing the reason for declining the .' 
claim. 

i 

Findings: 

The Second Division of the Adjustment Board, upon the whole record and 
all. the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and smplcye within the meaning of the 
Railway Labor Act as approved June 21, 1934, 

This Division of the Adjustment Board has jurisdiction over the dispute 
involved herein. 

Parties to said dispute waived right of appearance at hearlng.thereon. 

Claimants were dismissed from service on March 9, 1977 folloting an 
investigation held on March 3, 197'7, wherein they were charged with, "your 
alleged participation in the theft of seven bars of copper on Al-ton and 
Southern Railxvay Company property at ap,proximately lo:50 P.M., February 9, 
197'7 and on the part of Carman Younger his alleged attempf to inflict 
bodily ha&n on an Alton and Southern Railway Police Officer." 

I 
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Claimants argue that they were not provided with a precise statement 
of the charges and specifications or a fair and impartial hearing as 
required by Agreement Rule 19. They contend that these due process violations 
resulted in unjust dismissals, which wererfurther predicated upon the 
admissibility of dubious testimonial evidence. They, additionally, assert 
that Carrier violated the procedural p?ovisions of Article V of the National 
Agreement, dated, August 21, 1954, when Carrier failed to articulate in 
writing, its reasons for declining the claim. 

i 

Cur rmew of the record indicates a contrary conclusion, namely, that 
Claimants were afforded a fair and impartial hearing, that was consistent 
with the requirements set forth in Rule 19 ati the definitional due process 
standards of the Second Division. 

We also find, moreover, that Carrier complied with the provisions of 
Article V of the National Agreement. When Superintendent Medley wrote to 
Local Chairman Cox.on April 29, 19'77 (which was within sixty (60) days 
from date of the claim letter dated April l-3, 1977), he fulfilled the 
requirements of Article V. 

Claimants were charged with a very serious infraction that is absolutely 
prohibited in aqy employment relationship. Theft, in any form or amount, 
is a dismissable offense. In the instant case, we have, as to be expected, 
conflicting versions of the specific fact oocurrences on February 9, 19T7. 

The Chief Special Agent testified that he saw the Claimants load the 
copper bars into the trunk of Carman Younger's automobile and that he was 
subsequently struck by this car, when he.attsmpted to intercept it. The 
Claimants'denied it. 

The precise configuration of events, however, provide a detailed 
cause-effect mosaic that, although, reflect the presence of circumstantial 
developments, -nevertheless, substantially confirm the allegations. The 
Chief Special Agent and the Assistant Mechanical Superintendent testified 
that they saw the seven copper bars in the Carmen's shanty before the 
cla&nants arrived there that night. The former official, stated, that he 
later saw the @aimants load the copper bars into the trunk of the car. 
One of the copper bars was located in this vehicle, after the clai+nts 
were apprehended. 

‘i’ ; 

I 

There was no contradiction or effective refutation of the Chief Special 
Agent's charges that he was struck by the vehicle while trk5ng to stop it. 
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When the collatera3 or circumstantial happenings are directly linked 
to the direct evidence such as here, with no a.pparent or presumptive 
inconsisten+.es, we find more than sufficient evidence to substantiate 
the charges. We will not belabor the applhcation or efficacy of the cir- 
cumstantial evidence rule, except to note the pertinence of Third Division 
Award 12491, where Referee Ives eloquently concept‘uza~zed its application: 

I 

"The mere fact that the evidence is circumstantial, makes 
it no less convincing and the Board cannot say as a matter 
of law that the carrier was not justified in reaching its 
conclusion following the trial." 

We wiU deny the claim. 

AWARD 

Claim denied. 

NATIONALRAILEKMDADJUSTMI3NTBOARD 
By Order of Second Division 

Attest: Executive Secretary 
Nati& Railroad Adjustment Board 

Dated & Chicago, Illinois, this 14th day of February, 1979. 


