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The Second Division consisted of the regular merbers and in
addition Referee Ceorge E, Larney when award was rendered,

( System Federation No. %, Railwey Employes'

( Department, A, F. of L. - Co I. O.
Parties to Dispute: ( (Caymen)

( Chesapezke and Chio Railwsy Company

Dispute: Clain of TImployes:

1. That Carmen Molmound A, Bitar was unjustly dismigsed from all
service of the Chesapenlie and Chio Railwey Commeny effective
Decerber 9, 1976 as a result of investigation held in office of
the Cenersl Mechanical Foreman, Flywoubh, Michlgan, Decenber 15,
1976 at 9:00 A.M,

N
3

That accordingly the Chesapeake and Ohic Railway Company compensate
Carmen Malmound A, Bitar his sopplicable straight time rate of pay,
from Decenber 9, 1970 until restored to service,

3. That accordingly Carmen Mohmound A, Bitar be restored to his £
position with senioriby rights unimpaired and made whole for peus
benefits, heelth and welfare benefits, insurance benellts i
Railroad Rebirement and unemployment insurance, 0% annual. int
also all other benefits he would have if he remained in ser

Findings:

The Second Division of the Adjustment Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employe within the meaning of the
Railway Labor Act as approved Juve 21, 193k,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein,

Parties to said dispute waived right of appearance at hearing thereon,

Claimant was suspended from service on December 9, 1976 pending an
investigation scheduled and held on Decenber 15, 1976, Cleaiment was charged
with insubordination with regard to two alleged actions: (1) failure to follow
direct orders from his supervisor and (2) departure from job during his tour of
duty without permission, Claimant was found guilty as charged and dismicsed
from the service of the Carrier effective December 27, 1976,
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Claimant reported for work on time for his second shift assigrment
beginning at 3:00 TM and ending at 11:00 FPM on December 8, 1976, At
approximately L4:30 PM, Decenber 8, 1976, Claimant was lngnrabted to change
the brake shoes on %W Car 420259,
is regularly assigned. Alwe"edwaﬁ Claimant changed two (¢) brake shoes and
when instructed by his supervisor to replace three (3) additi
on the same car, Claimant
more brake shoes. The supervisor then assigr
the job of replacing the brake shoes
Lleft the work area and proceeded to the locker room, Claiment's supervisor
followed hin into the locker roun to find Claiwant changing out of his work
clothes, Cleaimant declered he was going home whereupon his supervisor told
Claimant he could not go home as he wes needed to work. Claimant proceeded
to walk off the job anyway, departing the property at approximebely 5

1ed another carman bo commiete

The Olgdti&‘tﬁOl contends that Claimant had a severe LmOthﬂch' on Decer
8, 1976 and that the a{her oond’c;ou, of blowing wind and cold eir that d°"
ggravatcd Clainma Mt‘s a Iment, he Orgenization maintains Clair n&nt'

Th
Cl“ima nt' ag Claimaent

supervisor was avare s toothache,

of' his cohajtlon EGGUTﬁulh? he be sllowed to ¢ o ho The Organization cl
that the follewing morning, Decexber 9, 1976, C Lmant went to his dentist
and had the problen tooth pulled, To support ”*;g pogition, the Organizati

entered into evidence ob the investigatory hearing, a recelpt, from appurently
Turth
ber 15, 1076 produced ws physiczl evidence

Claiment's dentist, indicating payment
the Claimant at thn hearing on Lecen
a toobh he clzaimed to be the one which was pulled on Decerboer 9, 1976, The
Organization tekes the posibion, Claiment's supervisor should have allowed
Claimant to leave his tour of duty on Decenber b 1976 so as to seek reliefl
for his toothache.

rccelvhd on Decepber 10 1976,

Cayrrier contends that Claimant did not, at anytime, on the date of the
incident (Decexber 8, 1976) complain of a Looth ache, bub
time one week loter at the investigstory hearing. The Carrier telkes the
position that Clairent's story regarding his toothache was contrived after
the fact in an attamnt to mitigate his guilt, Carrier expresses wonderment
regarding Claimant's ability to have even reported to work at all on date
of December 8, 1976 in view of testimony given by Claimant's wife at the
hearing that his tooth "was botherzng him so badly he just couldn't stand
it., He couldn't sleep or nothing"., Carrier refutes the physical evidence
of a tooth produced by the Claimant at the hearing by'auvertlng, that such
presentation of a tooth is unsupported by eny facts concerning its nature,
its origin or how it came to be dismerbered from its resting place, As to
the receipt entered into evidence supposedly issued by Clain rant o dentist,
the Carrier stotes the receipt shows only that twelve dollars had been pai d
by "Mahmound Bilar” (sic) on Decerber 9, 1976 but does not indicalbe the rea
for such poyment, The Carrier further maintains that two other dentist rece
presented by the Organization during on property handling of the instant
claim, have even less value and suthenticity,

located at Wixom, Michigan where Claimant

nal brake shoes
told his supervisor he was not going to change auy

and as that man assumed the Job, Claimant

reminded his supervi

1id so for the first

ol

s ene of the receipts iz dated

=r
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December 9, 1977 making it invelid, and production of yet a third receivt
causes Carrier to guestion whether such receipts are available on demend
with any date or alleged work shown thereon, Furthermeore, Carrier submits

1t is of little sipgnificance whether or not Claimant wes sulfering from an
ailment, as the fect remains that he reported for work, at no time did he
nake a rejueob to be relieved for any rC¢EOﬁ whatsoever and when instructed
to do work of his craft he spnarently ¢id not want to do, he openly refused to
obey., Additionally, Carrier submits, even assuming rgupndo Cleimant did
not refuse any worit, he still left the property withoud vemsission during his
tour of duty notwithstanding whether or not he, in fact, requested to leave
work,

Finally, Carrier cites Claimant's past service record which reflect:
other instances of leaving work without permission, in addition to fa l"iL; ng
his service card, engaging in an eltercation with urftl emplovee and

pi ar
incurring wage garnishments as fully justifying the discipline of dismicsal,

In reviewing the recor 3 this Board notes the conflicting positions of

el Vb
the parties ag adva hocd bv e two witnesseg, the Claimant end Claimant's
supervisor, A&s an appella ?J’J, this Peard is without jurisdiction to
resolve conflicte in near1n9 testinony or to determine credibilily of witnesces,

As we find the ecar\ containg svbstantizal proof swoporting the allegation of

nsubordination and that nothing in the record leads us to th e conclusion
that the diseipline assessed was arbitrary, capricicus, diseriminatory or
excessive, the Deoard rules to uphold the finding of guild determined by the
hearing officer from evidence adduced &t the December 15, 1976 investigalory
hearing.,

r\

AWARD

Claim denied,

NATTONAL RAILROAD ADJUSTIENT BOARD
By Order of Second Division

Attest: Executive Secretary
National. Railroad Adjustment Board
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By it&ﬂd&2/174—4L4Lcjl/ g A
““Tos vﬂar‘ﬁ Brasch ~ Adminil tr tive Assistbant

Dated a{ Chicago, Tllinois, this 13th day of June, 1979.



