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The Second Division consisted of the regular meminers and in 
addition Referee Dana E. Eischen when award was rendered. 

[ Sheet Metal Workers' International 
Association 

Parties to Dis.nute: ( 
( 
( Louisville and Nashville Railroad Company 

Dispute: Claim of Employes: 

1. That the Louisville and Nashville Railroad Company violated the 
controlling agreement, particularly Rules 32, 33, 34 and & when 
they unjustly dismissed Sheet F"leta1 Xorker Ii, B. Fcrrell from service 

. effective June 23, 1376. 

2. That accord?ngly the Louisvlllr end Nashville Railroad Company who 
returned Sheet :,Ietal Vorker Ii. B. Ferrell to service on Se,ptember 
21, 1976 with all seniority rights unimpaired, now be ordered to 
coqensate him as follox: 

1. Comp:znsate Claimant for all time lost xith 6% interest 
per annum. 

2. Make Claimant whole for all vacation rights. 

3. Pay Hospital Association dues for all time out of service. 

4. Pay the premiums for Group Life Insurance for all time out 
of service. 

5. Pay Claimant for all holidays. 

6. Pay Claimant all sick -pay. 

7. Pay Claimant for all insurance 

8. Pay Claimant for all jury duty 

Findings: 

premiums. 

lost. 

The Second Division of the Adjustment Board, upon the whole record and 
~~11 the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and exnlove within the meaning of the 
Railway Labor Act as ap,proved June 21, i-234. 

This DivSsion of the Adjustment Board has jurisdiction over the dis-pute 
involved herein. 
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Parties to said dispute waived right of appearance at hearing thereon. 

Following a hearing and investigation, Claimsnt was suspended for 90 
days without pay for allegedly being insubordinate to Asst. Department Forema:n 
R. B. Postlewait. Review of the entire record shows that Clair!ant k~owir@y 
failed to obey an order from E%xtlewait to come down off a locomotive and talk 
withhim. This est8blisted a ?riEa facie case of insubordination but the 
case is not that simple. Fie w&d be remiss in our duties as an appelkte ,, 
tribunal and blind to the realities of tlzc situation if we did not also 
consider the context in ifhich that insubordkation took place. Illegality 
and imminent danger are the txo recognized grounds to justify conduct which 
would otherwise be insubordinate. But other factors which may not justi@ 
or excuse altogether an insubordinate act can and should be taken into 
consideration when warranted to mitigate the impact of such an act. QX,le 
we cannot coEplet?ly condone Cla -kant's outright ,refusal to speak with his 
authorized sucerior t;e do flr,d that he was provoked into suc‘n behavior by the 
Assistant Departxcnt Zcre??an, Specifically, Fost1e:Bi-t diverted racial slurs 
at Claillant durl.ng 3 roll ca3.L 0'~ the n3'.;$xt of 2,:krcb 2, 1977. ET:?oYt& thce2.I'ter, 
PostlexMt issued a r,e~ flcs1hE~h.t to anotl:zr cm3icyee in Cl:LLxant's x)rescp,ze 
but refused to giv:> orle to Cl::i:.:?,nt, 5-k cI~Z'iJ. r'-- *I 2 ,-~Fzl;rf~y; P~,:t.-J :;3-& the d&ectiye 
flashlight w'hich the other a,?loyee hki ;j~st turned in. It m,s in the 
context of the rxial slurs erd tha dir,c'~~.::i~ctto~~; .t, " p 5 Auri.e yy; _- . that CLaimant 
walked away from -&&&~&it, cl%:::'ned onto the Lcrx%otS.ve to perfor?n his 
job and refused to respond to Zostle:%it's rcy~ated cxkrs to stand do;m 
from the loco:~ot~.~. Given the c j.rcy:.?si;enc,~s of -';fle czs 2 WC find the disc",:;line 
of PO days excessive. Y7.e shaLl reduce ~!I.z ;xxxLLk;,~ to u:?e (1) day xLthout 
pay and order Carrier to coxgensate Ckixcnt in acco~dzxxe with Rule 34 
for wage loss from Jurzc 24 to S~ptexber 21, 13'76. The balance of da-xages 
clajaed in items 1 through 8 of Part 2 cf the clr~im are not awarded by us 
because we have been 2qx?.sed of no contractual basis for such paTgents. 
See Awards 2-4795, 2-$&O, 2-'K@. 

A W A R n 

Claim sustained to the extent indicated in the Findin@. 

K4TIOiWL R$ILROAD XiUiJST~~EEl? BOARD 
By Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustment Board 

Dated at Chicago, IUinois, this 27th dsy of Septeniber, 1979. 


