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The Second Division consisted of the regular menmbers and in
addition Referee Robert ©, Fitzgerald, Jr. when award was rendered,

( System Federation llo. 16, Railway Employes’
( epartment, A, Fe of Lo - C. I. O,
(
(

Parties to Dispute: (Firemen & Oilers)

( Norfolk and Vestern Reilway Company

Dispute: Claim of Fuployes:

1. That under the current agreement ILaborer F, W, Wilkerson was
unjustly assessed a fifteen (15) day deferred suspension on
July 25, 1977, As a result of & sgecond investigation, held on
the same day, i, Wilkerson's fifteen (15) cay deierrsd suspension
became an zctual suspension from the sgervice of the railrozd,

2 That Taborer F, M, Wilkerson was unjustly and unreascnably held
- out of service pending investigation,

3. That zeccordingly the Carr rod to reinburse this emplors
and make him vhole for al 3 invelved in thig suspeasion
including vacabion richis Rebirement benafits, sickaszs
beneTits, and any other b would have earned which were
lost as a resullt of ¥. 1. 's suspension.

FPindings
The Second Division of the Adjustument Doard, upon the whole record and

all the evid:nce, finds that:

The carrier or carriers and the smploye or employes involved in this
dispute are 'CSDCCt_veLy carrier and erploye within the meaning of the
Railway ILabor Act as approved June 21, 103&.

This Divicion of the Adjustrent Poard has jurisdiction over the disrute
involved herein,

Parties to said dispute wuived right of appearance at hearing thereon.
This cage arose because the carrier issued a deferred susnension of
15 days to the Clainment at a rmeeting heid on July 25, 1677, The claim

involves only the propriety oi the ecarrier's issuance of the 15 days deferred
susponsion, and does not inveive the later imposition of the 15 days
suspension at a subsequent meeting on that dave,
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In this case, as is found in most discipline cases which come to our
Board for appellate review, petitioner has advanced a number of arguments
that amount to nothing more or less than a reguest that this Board substitute
its judgment for that of the Carrier on the issues of puilt and discipline,
A1l Divisions of this Board have consistently recognized the fact that
Cayriers owe to employes, and to the public, a heavy legal obligation to
maintain discipline zrong those in their employ, and it would be both

illegal and improper for this Board to auteLDt to impose any restriction
upon a Carrier's complete freedom in disciplinary matters ex xcent to the
extent of recognizing and applying restrictions created by an applicable
labor agreement, Otherwise, we do not substitute our Judgment for that of
Carrier; we do not weigh evidence; we do not attempt to resolve conflicts
in testimony; we do rot pass upon the credibility of witnesses, One of the
more lucid expressions rendered in this regard is found in Third Division
Award ilo, 5032, wherein Judge J. S, Parker stated:
s is not to

M Our function in disel
i :panJ or de C1da

substitute ocur judgrent I

the matter in accord with what e ~ht or migh
not hove done had it beer to Sermine, but to
pass upon the question whether, without i it,

there is scre substantial suscain & finding
of guilty, Once that guestion 1s deelded in the
affirmasive the penaliy imsossd for the vielation is

a matter which rests in the sound discretion of the
Coupany and we are nob warranted in disturcing it
unless we can say it clearly sprears from the record
that its action ¢ thereto wus so unjust
unreasongble or al . te constitubte an abuse

of that discretion., *#:" (Underscore ours)

S

o
EX
(&4

:

Further, it was stated in Second Division Award lo. 6189 (Bergman),
where we found:

"plthough the evidence has been discussed, it does not
mean that we could substitute our judgnent for that of
the Carrier, ced for this pclicy is over-
whelming in Teither do we =it to do
equity. Ve =) an: te body, in effect, to review
the record and consider the contentions of tze rarties,
We looik for evidence ojudoment, ebuse of discretion,
arbitrary or canricious sction which cculd lcad to a
reversal on those grounds, We do not resolve contlicts
in tesbimony unless the fudoment made ray Tall into
the catercories listed above. A3 indica ted, we find
substential evidence to svprport the conclus;oq reachad,’
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See also Second Division Award los.:

7802 (Roukis) 7122 (Eischen)
7473 (Weiss) 7103 {0'Brien)
7437 (McBrearty) 6866 (Zuras)
7363 (Twomey ) 6525 (Franden)
7278 (larx) 6408 (Lieberman)

The reference Lo "substantial evidence" in Award No. 5032 is significant,
Tn railroad discipline cases, the Carrier is not bound to prove justificaticn
beyond a reasonsble douwbt, as in a criminal case, or even by a preponderance
of the evidence as does the parity having the burden of proof in a civil

case, The rule is that there muct be substantial evidence in support of

the Carrier's actions,.

Subshantial evideonce was set Torth by the United States Supreme Courd
as follows:

"Substantia g more than a mere geintilla, Tt
means such evidensa &5 2 ressonuble mind Jight
accent as supnors o conclusion, (Consol., Ed.
Co. V. Tebor Beard 305 U.9, 107, 02830

m this esss we are taliing sbout a 15-dsy deferred suspension which
sced following a hearing at which more than ~:buuw1"

was adauced to vrove thit cla' ant wee guiliy of conduct to

deferred QHMCEYSLOQ. Thercd Oﬂc, based upon the Toregoing, we 1111 ueﬁy

the claim, ceoncerning the deferred suspension.

iR}

AWARD

Clainm denied,

MATIAQTAL RATIRCAD ADJUSTHEITT BOARD
By Order of Second Dilvision

Attest: Txecutive Secretary

Hetional Railroad Adjustment Board

l’ ° " o 3
Dated at Chicaso, Illinois, this 27th duy of Septenber, 1979



