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The Second Division concisted of the regular members and in
addition Referee Richard R, Kesher when award was renderad,

System rederation No. 4, Rallway Employes’
Deparuvment, A, F, of L. - c. 1. 0,

Parties to Disoute: (Carmen)

P Ve W W W s

Richmond, Fredericksburg & Potomac Railrcad Company

Dispute: Claim of Frmloves:

1, That Carman, Hell Bryant was aiscriminated against when
unjusily dismissed frox service as result of inv OStirTulOﬂ
held Auvgusi 2 19%7, in violaticn of kule 34 ol the Shop
Crafts Agreenrent.

2e Accordingly, Bryant is entitled to bz relurned to service
with seniority rirhts unimpaired, compensated for 211 lost
wages and all benefits and insuraznce accruing to all other

ermployes in service,
Findincs .

The Second Division of the Adjusimsnt Board, upon the whole record and
all the evidence, finds that:

The carrier or carriers and the emdloye or emnloyes involved in this
dispute are rezpectively carrier and emwﬁoye within the meaning of the
Railway Labor fAct as approved June 21, 1934,

This Division of the Adjustment Board has Jjuriscdiction over the dispute
involved h erein.

Parties to said dispute waived right of appearance at hearing tnerecn,

The claimant was ewployved as a carman at the Carrier's Potomac Yard
facilit On March 29, 1977 the Carrier's Police Depuartment was a*vised
by the Ar1¢nbuon Couvnty Police that a grand jury inditement had teen
issued against the Clzaimanit on the charge ol "atiempted murder of a
police officer.” The Carrierlsg police thereupon arrcsted thz Claimant
and delivered him to the publiec police asuthoritiesn,




Form 1 Award No, 8192
Page 2 Docket No "118
2-RF%LP -(;s o

Subsegquent to the events recited above, the Claimant was returned to
duty at Potomac Yard. Betwecen the dates of April 4th and July 2, 1977 the
Claimant was absent from duty, for various reasons, on 16 occasions. On
July 3, 1977 Clairant marked off sick and roma*ned in this status until
July 13, 1977, (n or about that date the Carrier was advised by tne
Cldl]dnb's attorney that the Claimant had bsen sentenced to cne year in
jail as a result of criminal charges and that he was precsently incarcerated,

On July 26, 1977 the Carrier charged the Claiment with failing to pro-
tect his @sgignment at Potomae Yard and schaduled an inves t

charge for August 2, 1977 advising the Claimant that his pa
would also be revieved.

The investication was held as scheduled
appear the investlgation was conducted in abs
investigaticn, the Carrier found that the Clazimant's past absentee recon
justified terminaticn and such action was taken, The claim was properl
appealed througn all the steps of the grievance process,

and since the Claimont di
sntia, As o result of th:
fm

It iz the pesition of the Carrier that w2nt was proparly
terminated in that he failod to protect ils all dates in
question, Rarther, the Carrier argues that the Cl°1m“nv, ¥mowing that
criminal charges had been placed against him and also aware {nat he was to
be sentenced and incarceraied, falled o advise the Carrier of those facts
but rather marked off sicx and

failed to protect hiz aﬁuiouwvnt wn and until
the investization wihich concluded in his termination. It is the Carrier's
position that the Claimant's incarceration could not excuse his non-perfor-
mance of duty. Finally, it is the Carrier's pcsition that althouzn his
absence from sarvice due to his imprisorsaent was unavoidable, the Claimant
placed himself in tnis positicn of being absent from service,

It is the pcsition of the Organization that the Claimant was denied a
full and fair hearing and that Rule 34, Investigations, which provides that:

"No employee will be disciplined by suspensicn or dismissal
witheut a fair hearing by a designzated Cfficer of tho Company .
Suspension in Dronor ceses pending a hearing, which sh2ll be

prompt, shall not be deemed a violation of thcse rules., At a
reasonable Lxm, pr.or to the hearing, un‘ QKpLchv shall te
apprised of the nrnilfa enarge against him. He shall have
reasonanls  opportunity to secwre the pr? sence of noecessary
witnesses, without expense to the Company, and shall have
the rignt to be representad by a duly authorized Representaiive,”
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Although argumen Claimant was not given
sufficient notice of prorer crporiunity to
attend the hsaring, f'ace of the record.

g NP f ) 3 ,\k 11 3 4, d
It is clear from revi arrier took a raguire
and necessary s5ievs | 2 charges against him and
to prov1 de Claimant wi rd hipsell against those
; i ot nod owny responsibility for
‘nvestigation, Tha
s dus to his
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v indicate that
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There is no indication in *the rocord bhefors
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ere vas notn clLenry
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NATIONAT RATLRCAD ADJUSTMENT BCARD
By CUrder of Second Division
Attest: Execubive Secrotary
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By AL TPV I I, PR - | //X' Aiﬁﬂqfwfyi< o
e /Fosemarle Brasen - scminis i ative Assistant
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Dated at Chicago, Illinois, this 28th day of INovenber, 1979.



