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( (System FederatI.on No, 114, Railway @ployes' 
( Department, A, F. of L, - - 

sies to Dispute: ( 
c. I. 0. 

( 
(Firemen and Oilers) 

Southern Pacific Transportation Company 

I That under the nrovis5ons of Rxle 20 of the Controlling Agreement, 
Firemen*and 051~ Clil'fori 7tiorkcsn, xas tiqro~~?r~,~~ pjs.tl * smce Mhy i.sc. . 1977, 
~~util his retirenczx, Tihe f403vt: i.5s"ieti u;..;:li rqet! hersinari;er rel'erred to as 
Claim&:$ was denied r&~burse~.ent for the difference of pay between Lab;3rer's 
rate of pay and Tractor Oa~ratw~s rnte 09' I?ay. 

3 -. That accordia@y, the Carrier be ordered to: 

Pay the aforesaid employee the difference between the Laborer's rate of 
pay and Tractor Operatorrs rate sf pay; since May 1st. 1977, until his rctire- 
ment. 

Findings: 

The Second C1vision of the Adjustment Doard, upon the whole record and 
all the evidence, finds that: 

The carrfer or carriers an3 the cmploye or employcs involved 5n this 
dispute are respectively wrrier and eri;plo:x -sf%hin the meaning of the 
Railway Labor Act as approveci Z-<ne 21, 1934. 

This Division of the Adjustment 3xrd has jur9sdiction over the dispute 
involved herein, 

Parties to said dispute waived right of a7~xz3mnce at hearing thereon. 

Clataant, Clifford Korkxzae, employed as a Laborer at Stockton, C,aliforn!.a 
allegedly was denied benefit of zf h4&er rotat1 wrk &zi~.g tk period May 1, 
1.977 to date of Cla*5mantrs rctirescnt, effective January 1, 156. 

The Organization contends Cleimnt was denied reixbursescnt for the 
difference of pzy bztxr?n Labcrcr's rcte of my and Trxtor Operatorss rate 
of pay in violation of RK!.e 20 of tke ~;ontrolli~~ Agrec,~ent eff‘cctiw Gctcber 16, 
1937 and rqM.ntcd September 1, 1970, j.nc1udiz-q ;",> $'jeC " '-ions. Rule 20 reads in 
full BS foliows: 
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Rule 20 

An employee required to perform work for which the rate 
of ps;y at the point employed is higher than his regularly 
assigned rate of pay, will be paid the higher rate of pay, 
on the following basis: 

1st: Working thirty (30) minutes or less at. a specific 
higher rate, the higher rate will not be allowed. 

2nd: Working thirty (30) minutes to one (1) hour at a 
specific higher rate, will be allowed one (1) hour 
at that rate. 

3rd: Working over one (1) h our and not exceeding four (4) 
hours at a specific higher rate, will be allowed 
that higher rate on a minute bases. 

4th: Working more than four (4) hours at a specific 

higher rate, will be allowed the higher rate for 
the shift on which the higher rate is worked. 

If' required to temporarily perform work for which ct rate of pay lower 
than his regular assigned rate of pay is established, his regular assiGned 
rate of pay will not be reduced. 

Note: If worked on more th,an one higher rate, 
none of which exceeds four (4) hours, the 
higher rates wcrkcd +:il'L be sllowed in 
accordance with Items 1st to 3rd above. 
1f worked on more than one higher rate, 
including a rate hi@er than one worked 
more than four (4) hours, such highest 
rates wil.1 be ccquted separately for each 
shift of du+ de 

Carrier has resisted the instant clszim on both substantive and 
procedural grounds. Tine Carrier takes the pcsiticn the claim is procedurally 
defective as it was not pzeEented sr:d handled on the property either In 
accordance vitn Circular 1 or Rule 32 of the C~ntro.Eir;g I?gre-?Ement. Specifi- 
cally, Carrier maintains there had been r.u presentation of the instant claim 
at the local level. Carrier therefore urges the Board to dimis the claim 
based upon these procedural defects. 

The Bzerd notes that dubs the conference on the property, the General 
Chairmpan presenter3 to C!arc$~p's Iabor Reiatiocs Officer copies of tiie cc?_r‘tzSIon- 
dence pertaining to the instant claim which had been exchanged between the 
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parties at the loc,al level. Such correspondence included letters from the 
Carrier ori Coaparv siationzry with references to the General Chairman's letter 
of July 29, 1977, setting forth the original claim and addressed to the 
Superintendent. In response to a denial tid Cz.rrier*s Labor Relations Officer 
that he neither had ever seen the correspondence or that the local level had 
copies thereof, the General Chairman offered to let the Labor Relations Officer 
make copies for his files, an offer that was declined. Clecrly, Carrier's 
position leads to the conclusion the Organization wos guilty of having fabri- 
cated the correspondence in q.ue*tion. However, us the i3ortrd cannot find any 
evidence in the record estebllching frnud or fabrication, we must reject es in- 
conclusive the mere inference of such conduct. 

In Third Division Awerd 22531 involving this very Carrier and the Mainte- 
nance of Way Organization, the Eoard was faced with 8 somewhat similar situation 
though with the &ce on the other foot; the Organization asserting non-compliance 
because it had allegedly never received 8 copy of the highest officer's declina- 
tion. !??i .er e , as here, the defending party produced a cop:? cf the letter as 
proof of agreement compliance. The Eoard accepted this proof, coking, in 
pertinent part: 

'Here, the parties have followed tI-.e practice of using 
the reguler mail. Carrier ha:; established that it mailed 
its letter of denisl in a tSr~!cly feshion. Carrier did all 
it could do under the system jointly chosen by the parties, 
To hold it responsible for the failure of the pos?&. service 
would be unreasonable." 

While the postal system failure may be just one of the variables or factors 
involved in this case, the facts rmain here, BS in Award 22531, that the 
Organization produced copies of both the Carrier and their correspondence, and 
under the authority of Award 22531, this is sufficient on this property. The 
Board believes that good labor relations between the parties is built upon 
trust and respect for th e word of' the other side and we admonish both sides to 
so view their dealings with each other. 

As to the merits of the instant claim, we note allegations and counter 
allegations regarding the amount of tirce the Claimant was alleged to have 
performed tractor operating duties during the period in question which, by the 
admission of both parties would be sixty (60) days retroactive to the filirg of 
the claim at the local level on July 29, 1977 and then foxward from that date. 
While the Organization rephrased their statement of claim in the appeal to this 
Board, we thirk that the parties had no problems understanding the overall gist 
of the cleix and that the chcqye in the lmguage of the clais >ras not so sub- 
stantial as to alter the basic intent and scope of' the initial claim, nor to 
amend the claim or to mislead the other party. Therefore, variance as a 
defense against such changes is not applicable under the prevailing circumstances 
in the instant case. 
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Given the numerous assertions and counter assertions made by the 
parties, it is impossible for the Board to make an evidentiary determination 
as to what actual>J transpired on the many dates encompassed in the instant 
claim. However, the Board believes both parties are knowledgeable as to the 
proper interpretation of Rule 20 which is plain and unambiguous, that is, 
'Working more than four (4) hours at a specific higher rate, will be allowed 
the higher rate for the shift on which the higher rate is worked." The other 
provisions of Rule 20 applying to alternative work situations are equally clear 
and unambiguous to t:heir interpretation and application. Therefore, based on 
the clarity and straightforwardness of the application of Rule 20, the Board 
relying on the good faith and honesty of the Farties has decided to remand this 
claim back to the property for settlement. The Board directs the parties to 
thoroughly examine the applicable records. If the records reveal that Claimant 
did not perfor:& higher rated work for more than four (4) hours on the days in 
question, then this claim is without merit, If, on the other hand, Claimant 
did perform higher rated work for more than four (4) hours on said days, then 
he3s entitled to compensation in accordance with Rule 20. The Board shall 
retain jurisdiction in the event the parties are unable to dispose of the claim 
in accordance with the guidelines specified above. 

AWARD 

Claim is remanded back to the parties in accordance with the foregoing 
findings. 

NATIOML RAILROAD ADJUrSTI433T BOARD 
By Order of Second Division 

Attest: Executive Secretary 
National Railroad Adjustment Board 

at Chicago, Illinois, this 9th day of January 1980. 


