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The Second Division consisted of the regular members and in
addition Referee John B. LzRoceco when award was rendered.
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Parties to Dispute: (
( Denver and Rio Grande Western Railroad Ccmpany

Dispute: Claim of Emploves:

1. That under the terms of the Agreement, L. O. Tinsley was unjustly
dismissed from service of the Denver & Rio Grande Western Railrcad
Company on December 14, 1973, after being suspended cn November 27,

1573,

2 That, accordingly, the Carrier be ordered to reinstate Claimant to his
former position with seniority rights uninpzired, made whole for all
vacation rights, pay premiums on Group Life Insurance, Hospital Asscciation
dues, premiums for ail pensicn benefits, and pay rfor all time lost frem
Carrier service retroactive to November 27, 1978,

Findin

The Second Divisicn of the Adjustment Board, upon the whole record end all the
evidence, finds that:

The carrier or carriers and the emplove or employes involved in this dispute
are respectively carrier and employe within the meaning of the Railway Labor Act
as approved June £1, 193k,

This Division of the Adjustment Boaord has
involved herein,

Parties to said dispute waived richt cof appearance at hearing

Claimant was charged with fighting with another employe which caused injury
to the other employe, He was suspended from service on November 27, 1OTE e 1T
the outccme of an investisstiou ¢n Decenioer 7, i57ce. At the time 0L the alieged
misconduct, claimant, a machinist helper, was assigned duties as a tool room
attendant. AR the investicaticn, the cluirmant wvas tried as a co-principal with
Mr. Clark, the ewmploye with whom he purportedly rougnt. Both principals were
fcund guilty and dismissed from service,

The organization raises several procedural defects in the hearing process.
First the notlce 010v1ded to the cl-i~ont £0i12d to 2decuntcly Inform tue claimant

of tla rn Luvl oo o L ‘ ; ~.cond, Rule 32 does not

conte f" R % U DU S an cne respondent. Lastly, the invusti“ntion
VG U R T N or SR ER , jf-;;g, Lo Une worios, the or°¢n~41tlon s primary
Sowooann oL r’?:icr discriminated against the claimant when it exerc cised

lenlency in rfavor of Clark (he was reinstated within thirty days after his
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discharge) but declined to reinstate the claimant. The organization also essarts
that claimant was instructed to keep other employes out of the tool room. Since
the fighting incident arose out of claimant's attempt to bar Clark from the

tool rocm, his misconduct should be excused, The carrier argues that the charge
was sustained at a fair and regular hearing. TFurthermore, the carrier argucs ti:zf
it has the absolute right to invoke leniency on a case by case basis regardless of
whether ¢he carrier's actions result in disparate treatment un - eroloyves,

We first turn to the organization's contentions that the claimant was denied
a fair hearing, The December U4, 1978 notice sent to claimant clearly apprised the
claimant that he was charged with an altercaticn in the tool rcom on November 23,
1978. The notice of charges complies with Rule 32, if it alerts the claimant to
the nature of the case. Second Division Award No. 8034 (Roukis). The instant
notice contained all the critical allegations accusing the claimant with fizghting
with ancther emplove, The eclaimant was fully aware of the accusation brought
against him, As to the Joint trial, the carrier assumes grave risks when it
conducts a hearing with multiple respondents, The most.obvious hazard arising out
of an investigation involving more than one principal is that overvhelming evidence
against one principal will taint the evaluation of another principal's culpability,
Therefore, the hearing officer has the difficult task of independently weighing
the evidence against each respondent. This Board must cerefully scrutinize the
record for any use of evidence against the cother principal which impro?e*1v
prejudiced the claimznt. In this case, both principals were charged with identiczl
offenses arising out of the same set of facts., The record discloses no evidence
admitted against the other principal which tainted a fair adjudication of the charges
against the claimant. Without a showing of such prejudice, we affirm the carrier's
use of a joint hearing in this case. Finally, we see no interference with the
hearing due to the mere presence of an assistant hearing officer at the investigaticn,

while we have examined the substance of the organizatiocn's procedural objectioms,
we note that the claimant, at the commencement of the investigation ewpressly
elocted to rrocecd with the hearing. Wnile the claimant's willingness to prcceed
is not a per se waiver of the adequacy of the notice or the joint trial, it is an
indication that the claimant was not vitally concerned with any procedural prchlens,
In ary evert, we hnave L{ound that the claimant was given a fair hearing.

On November 27, 1973, the claimant was involved in a physical altercation with
Clark outside of the tool room, The fight arose after a profane verbal exchange
between the claimant and Clark. While the record is not entirsTw ol~-r. it seems
Flan 0 - IR O R T " v osheerod Lls vor ot e L..:x left the
tocOL rouam and clt;;-nL hife Licwod nir, ccordine Lo fhe claimanit, Clarlk returnad
to confront the claimant and the clalmaﬂt thought Ciark would hit him, Claimant
admits that he threw the first punch:

"(Q) who initiated the physical contact?

(A) (Claimant) I did, but I would like to make a comrenL
if T oove T Lidkm I8 &’ Very © IS i
I felt if I hadn't tried to hold hlm, he would bave
struck me,'
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Claimant also testified:
'"(Q) Did you repeatedly strike Mr. Clark?
(A) (claimant) About three times,"

As a result of the quarrel, Clark suffered bruises and minor facial lacerations,
Clark reported the incident to both principal'’s supervisor.

Even if the claimant had instructions to forbid other employes from entering
the tool room, he must enforce the instructions without resorting to any self-
help including physical viclence, If Clark was in the tool room without authoriza-
tion, the claimant should have reported the matter to his supervisor. Also, the
claimant only selectively enforced the rule since he had regularly permitted a7other
erpleye in the tcol room. Indeed, another employe was present, in the room, when
Clark entered, When the dispute developed into a physical confrontation, the
claimant, even if he sincerely believed Clark was ready to hit him, had ample
opportunity to retreat., Instead, the clzimant aggressively attacled his fellcw
employe which could have resulted in severe injuries to both antagonists. This
Board has ruled on numerous cccasions that fighting is grounds for discharge.
Second Division Award No. €106 (Sirons); and see also Third Division Award Mo.

19533 (Lieberman)., 1In this case, clrir-nt repeatedly battered his fellow enplore
and such gross misconduct warrants dismissal,

We are precluded from considering the organizaticn's contention that the
carrier discriminated sgainst the claimant by reinstating Clzrk, on the basis
of leniency, without conferring the same benefit on the claimant, Leniency is
within the sole discretion of the carrier. See Award 73 of Public Law Bcard 351
(Sempliner). We may not review the carrier's decision not to extend leniency to
the claimant,

AWARD
Claim denied,

NATTIONAL RATITROAD ADJUSTIENT BOARI
By Order of Second Division

Attest: Executive Secretary
Naticntl Railroad Adjustment Boaxd
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