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The Second Division consisted of the regular members and in 
addition Referee JoTlr, B. ILRCCCO when al;srd v:as rendered. 

Dispute: Claim of Eyployes: 

1. 

2. 

That under the terms of the Agreement, L. 0. Tinsley was unjustly 
dismissed from service of the Denver ?C Rio Grande Western Railroad 
Company on December 14, 1978, after being suspended cn Wvext93er 2'7, 
1978. 

That, accordingly, the Carrier be ordered to reinstate Claimznt to his 
for-r position witlz seniority rights unir.:pzired, ~.zde xihole for :jll 
vacation rights, 7p.y premiums on Group Life Insurance, Hospital Association 
dues, premiums for ail pension benefits, and pzy for all time lost from 
Carrier service retro3ctive to Sovember 27, 2378. 

Findings: 

The Second Divisicn of the Adjustrrent Board, upon the whole record and all the 
evidence, finds that: 

The carrier or carriers and the erriploye or employes involved in this dispute 
are respect'Lvely carrier a9d cmploye within the meaning of the Railway Labor Act 
as approved Jur,e 21, 193k. 

Claimant was charged with fighting with another employe which caused injury 
to the other employe. He was suspended from service on ?:oveO:Z!)er ??, lQ* --.." - 
the outcc-.e of 311 in\rcs,ti;: $;-;: c-1 ~~<:c-;,~r 7, l>'ii. At t!iC tLiid Oi bitt? aiLcgjed 
misconduct, claimant, a nac'ninist helper, S.jas assigned duties as a tool YOOXI 
attend,?nt . .\f t;;t> i,nvc:;ti;:~ti.~::, 'ihe !2 2. L 2r.Y :ill t T T 1. S t r -Led LXLS Fx cc:,- ;?r ice ip:i i T; L'? 
Mr. Clark, the empJ.oye with r7iKm he purportedly Xooug;rlir. Eoth prl,ricipdLs w2re 
fcr::-:d guilty and dismissed from service. 

The organization raises several procedural defects in the hearing process. 
First, the notice provided to tri:c 1-1 >P,Y-t ? t7 y-1 P? ?dcC:. It, 5.7 k:lfOr;;: tk12 c 1.2j.nint 

of I;: .:i. .. : c _ I' . ' : ;z=nd, Ru1.e 32 does not 
CC, ;. SC, . . - . : t_ ,. . . . . :. ..; 1“' +:1-:;n cne respondent. Lilstly, the invcsti:;.7t i.all 
T.:,.; ('n:,“. . . ; . . +.I L..i .:;:LLs, tlie Orgc.mlzation's prl.ulsry 

;‘I- 1 ? L. - . >I 1 -:-:ic~- discrLT,ica;ed against the claimant when it exercis,ed 
leniency in Xavor or Chrli (he ~;c?s reinstated within thirty days after his 
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discharge) but declined to reinstate the claimant. The organization also c:I;:*T~:; 
that claimant was instructed to keep other enployes out of the tool room. Since 
the fighting incident arose out of claimmt's attempt to bar Clark from tile 
tool room, his misconduct should be excused. The carrier argues that the charge 
was sustained at a fair and regular hearing. Furthermore, the carrier nr&;uzs ct-:t 
it has the absolute right to invoke leniency on a case by case basis regardless of 
y;: '3 i;;er ..::.2 c.*rrier 's actions result in disparate treLtlL2ili: ;Lr.\::g c.,.:~F:yes. 

We first turn to the organization's contentions that the claimant was denied 
a fair hearing. The December l+, 197% notice sent to claimant clearly apprised the 
claimant that he was charged with an altercaticn in the tool room on November 23, 
1978. The notice of charges complies with yule 32, if it alerts the claimant to 
the nature of the case. Second Division Award Ko. 8034 (Roukis). The instant 
notice contained all the critical allegations accusing the claimant with fi$'!:tir,g 
with another em?loye. The claimant was fully 3:,:3re of the accusation brought 
against him. r\s to the joint trial, the carrier assumes grave risks when it 
conducts a hearing with multiple respondents. The nost.obvious hazard arising out 
of an investigation involving more thsn one principal is thst overwheimi::g cvi~~rx~ 
against one principal will taint the evaluation of another principal's culpability. 
Therefore, the hearing officer has the difficult task of independently r;-?iglxing 
the evidence against each respondent. This ECI3rd must cercfully scrutinize the 
record for any uzc of evidence against the other pr',ncipal ti:ic':1 Lc:?rQ~erl.y 
prejudiced the claimznt. In this case, both prir.cLFzls were cfxr;;ed wit11 idcntlc::l 
offenses arising out of the same set of facts. The record discloses no evidence 
admitted zgninst the other principal ;&Zch tainted a fair ad<judic-Ition of thz ci:l;rges 
against the clairznt. Without a showing of such prejudice, we affirm the carrier's 
use of a joint hearing in this case. finally, we see no interference with the 
hearing due to the mere presence of an assistant hearin, 0 officer at the investisaticn. 

While we have examined the substance of the organization's procedural objections, 
we note that the claimant, at the cocnencement of the investi:;::tiox exFrcssl>- 
e?.#2ctc,d f-.&z ::A.::B:t:i;d ~.:i tit tl;c? I:cdriilg. C?ile t!,ie cLaixmt's willingness to proceed 
is not a yer se waiver of the adequacy of the notice or the joint trial, it is an 
indicationFh% the claimant was not vitally concerned with any procedural pr&I.cx, 
3s 3r.y e>,cr.t, KC :'i3~ie ,'ocLLA *---cl tl;,+, t---e ci.:,:~~.,:y~t r.;as given a r‘sir ilearing. 

On Kovember 27, 1378, the claimxt was involved in a physics1 n:tercatiGi: ;:Fth 

Clark outside of the tool room. The fight arose after a profane verbal exchange 
between the claimant and Clark. While the record is not e-~t~,--'.: (-1- -r. it seems 
f' ,? ' . I. * ' I' : .' I ~ :, . f : 1 > 1, __;: -.' i: _ :^ ;, ;-; 1 _ * - L -1 left the 
tcN1 l-c:.:!1 --cl ‘,,8 C !.? 1.i: !?tt iC i .i.CXed 'M.E. b:.ccordiF,q c<J tile ci,;-~:,rl~, (;I:; ~1.: retcr;::2c: 
to confront the claimant and the claimant thought Ciark would hit him. Claimant 
admits thn t hc threw the first punch: 

"(Q) Who initiated the physical contact? 

(A) (Claimant) I did, but I would like. to czkc a comment 
irr' -[ : 'I'* ; c * ci2rx :.' .s a Ye.!-‘.' t:,:: _., ::--L I -:t i.c- ' . , _ _;_ ,._.- 
I felt if I hadn't tried to hoid him, he would hsve 
struck me." 
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Claimant also testified: 

"(Q) Did you repeatedly strike Nr. Clark? 

(A) (Claimant) About three times." 

As a result of the quarrel, Clark suffered bruises and minor facial lacerations. 
Clark reported the incident to both principal's supervisor. 

Even if the claimant had instructions to forbid other employes from entering 
the tool room, he must enforce the instructions without resorting to any self- 
help including physical violence. If Clark was in the tool room without authoriza- 
tion, the claimant should have reported the matter to his supervisor. Also, the 
claimant only selectively enforced the rule since he had regulsrly permitted glother 
emp lcye in the tcol room. Indeed, another employe was present, in the room, w':len 
Clark entered. When the dispute developed into a physical confrontation, be 
ClaiIT!!Iit, even if he sincerely believed Clark was ready to hit him, had ax.ple 
opportunity to retreat. Instead, the clair:,-int aggressively attzci.ed his f,:lIlGj 
employe which could have resulted in severe injuries to both antagonists. This 
Board has ruled on numerous occasions that fighting is grounds for dischzrgn. 

. . 

We are precluded from considering the orgnnizaticon's contention that the 
carrier discriminated against the cl;iIl:znt by reFnstating Clr:rk, on the b.2si.s 
of leniency, without conferring the saw benefit on the claimzint. Leniency is 
within the sole discretion of the carrier. See Award 73 of Public Law Beard 3,$1 
(Sempliner). We may not review the carrier's decision not to extend leniency to 

the claimant. 

AWARD 

Claim denied. 

h'ATIOYAL RXIT.??":~~D ~DJITYS::T 3??RD 
Dy Order of Second Division 

Attest: Executive Secretary 
S;ticn?l Rzilrorld Xdjustment Coard 


