Award Number 53
Docket Number TD-56

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Paul Samuell, Referee

PARTIES TO DISPUTE:
AMERICAN TRAIN DISPATCHERS ASSOCIATION
NEW YORK CENTRAL RAILROAD COMPANY

DISPUTE.—“ Claim by the train dispatchers that J. N. Hyland should not
have been permitted by management to displace a regularly assigned train
dispatcher, and that those thereby displaced be permitted to return to their
former positions and paid for any and all monetary loss suffered by them.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that:

The Carrier and the employees involved in this dispute are respectively
carrier und employees within the meaning of the Railway Labor Act as approved
June 21, 1934.

Thiz Divislon of the Adjuwstment Board has jurisdiction over the dispute
involved herein.

The opinion of Paul Samuell, Referee, 18 attached hereto and made # part of
this award. (See Appendix “A.)’)

The parties to said dispute were given due notice of hearing thereon. Hear-
ing was had on March 13, 1935, and later the Division was unable to agree npon
an award on the merits of the case becaunse of a deadlock. Paul Samuell was
selected as Referee to =it with the Division and make an award.

Article V—(h) of the Train Dispatchers’ Agreement reads:

“A train dispatcher may exercise displacement rights under the following
conditions, which must be done within ten (10) days unless prevented by
sickness or leave of ahsence, in which event he must do %0 within ten (10}
days after he returns:

“(1) When he is removed to niake way for a senior train dispatcher:

*“{2) When his position is abolished ;

“{3) When there is a maierial change in working conditions or more
than one hour in the starting or ending time of his position.”

On or about August 1, 1932, J. N, Hyland informed Superintendent MeCor-
mick that he degired to give up his position as Chief Dispatcher by exchianging
positions with his brother, then working as gecond-trick dispatcher, and who
war willing to make the change. Thereafter, J. N, Hyland went on a vaci-
tion. W. H. Hyland filled the position as Chief Dispatcher for one day, after
which B. A. Peters, a trainmaster, with no rights in the train dispatcher's
class, was muade Chief Disputeher. Upon his return from vacation, J. N.
Hrland was notified that he could exercise his digpatcher’s senferity on o
trick ¢ispatcher’s position, which he did by displacing F. A. Retallick on
fivat trick,

The Referee is of the opinion, in which a majority of the Third Division
concurs, that the evidence before the Third Diviston does not sustain the
claim that Rule V—(h) of the Train Dispatchers’ Agreement was violated,

AWARD

Claim denied.
By Ovder of Third Division:

NATION AL RAILROAD ADJUSTMENT BOARD.
Altest:

H. A. JOHNBON,
Secretary.

Dated at Chicage, Illinois, this 25th day of June 19385.
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APPENDIX A
OriNloN RE TD-55, TD-56, TD-57, CL-63
Paul S8amueil, referee. May 27, A. D. 1935,
QUESTION INVOLVED

Hasg this Adjustment Board jurisdiction of disputes between employer and
employee under the following general statement of facts?

While the Railway Labor Act of 1326 was in effect, four disputes invelving
seniority, violation, or other interpretation of ruleg or contracts arose between
the employer and employee. Thege disputes were duly commenced in accord-
ance with the practice and the law then in effect; that is to say, they were
submitted in writing to or taken up in conference with the proper officers of the
bDivision, and falling of agreement were carried to the System Board of Adjuost-
ment, and after failing there transferred to the Board of Mediation, where
conciliation was attempted, hut again failed, Wheteupon uarbitration was
offered by the Board of Meadiation, but carrier dectined to arbitrate. The
Board of Mediation then advised parties that all practical remedies provided
in the 1926 Bailway Labor Act had been exhausted in an effort to adjust the
“* differences in mediation” without effecting 2 settlement, and therefore the
mediation service of said Board had been terminated under the provisions of the
Railway Labor Act.

All these proceedings took place prior to the approval of the smended Rajlway
Labor Aet on June 2%, 1934, The employees, through their representatives,
claim that from time to time they insisted hefore carrier officials that these
disputes he adjusted. However, nothing official or of record seems to have
transpired after the Board of Medlation had written the letter to the pavties
as above indicated.

POSITION OF THF CARRIER

The carrler maintains that under such circymstances a dispute which arose
under the Act of 1926, constituted a case under that law, was tried to a conclu-
sion under the provisions of that law, exhausted all remedies and machinery
provided by that law, and was ended under that law, and iz not now within
the jurigdiction of the National Board of Adjustment, or of any division thereof,
under the new Railway Labor Act of 1934,

POSITION OF THE EMPLOYEE

The employees maintain that this Adjustment Board has jurisdiction by
virtue of Sectfon 2 (i) of the Railway Labor Aet of 1934, and that this Board
should take jurisdiction and dispose of the controversy in accordance with the
facts contained in the record.

in support of its position the carrier contends that all legal remedies, as
provided by the Act of 1926, have been exhausted; that tlie ¢ases are at an
end; that while the cases are “unadjusted ¥, they are ne longer pending,

Huving reviewed the histoyy of the Railway Labor Legislution in Case TD-88,
it will be unnecessary to repeat. Sufiice to say, the lrw has for its purpose,
among other things, the avoidance of interrupted commerce amd the prompt
and orderly sctileinent of all disputes covering rates of pay, rules, and working
conditions. While it is conceded that the purpose is laudable, the disputants
are unable fo agree ag to the extent or limitation of the purposes expromsed in
the present Act.

Section 8 (1) of the present 1934 Act provides in part as follows:

“The disputes beiween uan empioyee * * * and » carrier * ¥
growing out of grievances or out of the interpretation or application of
agreetnents concerning rates of pay, rules, or working conditions, mcluding
cases pending and unadjusted on the date of the approval of this Aet, hall
be handled in the usual manner”, ete.

The carrier contends that the words “ including cases pending aud anadjusted ”
are clear and unambiguous. Standing alone, this might be true, but such
words must be construed in keeping with the gencral purposes of the Act.  Such
technical construction should not he indulged as to do violence to the express
general purpose of the Act. In the citation of the carrier in Docket TD-38,
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being the case of Peck v. Genness, T Howard 812623, appears language which
fellows:

“ But it is among the elementary principles with regard to the construe-
tion of statutes that every section, provision, and clause of a statute shatl
be expounded by a reference to every other; and if possible, every clause
and provision shall avail, and have the effect contemplated by the Legisla-
ture. One portion of the Statute should not be construed to annul or destroy
what has been clearly granted by another. The most gepneral and absolute
terms of one section may be qualified and limited by conditions and excep-
tigns contained in another, so that they all may stand together.”

The reasoning contained in the obinion rendered in TD-38 with reference to
the word “ grievance ” applies here as it does there.

The words “including cases pending and unadjnsted” should be construed
in connection with the intention of the Act. They have significant relationship
to the words which follow: *“on the date of the approval of this Aet.” These
lastquoted words undoubtedly refer to cases or disputes which arose under
the Act of 1928, Therefore, it becomes timely to analyze briefly the Railway
Labor Act of 1926. Some of the expressed purposes were “to settle all dis-
putes ” (See. 2, first) ; that all disputes “shall be considered, and, if possible,
decided with all expedition in conference betweeh represntatives designated
and authorized so to confer, respectively, by carriers and the employees thereof
interested in the dispute” (8ee. 2, second); “that * * * it ghall be the
duty of the designated representative of such carrier and employees, within
ten days after the receipt of a notice of a desire * * * to confer in re-
spect to such dispute” at a certain time and place (See Sec. 2, Par, 4) ; that
Boards of Adjustment gshall be created by agreement between the carrier and
the employee and which agreement shall provide that disputes between any
employee * * * and a carrier * * * growing out of grievances or out
of the interpretation * * * of agreements * * * ghall be handled in
the usual manner up to and including the Chief Operating Officer of the
carrier designated to handle such disputes; but failing to reach an adjust-
ment in this manner, that the disputes shall be referred to the designated
Adjustment Board by the parties or by either party, with a full state of
facts, ete.; that a decision of such Adjustment Board shail be final (Sec. 8);
that the functions of the Board of Mediation shall be inveoked in cage the
Adjustment Board cannot agree, and in case of the inability of the Board
of Medigtion to bring about conciliation through mediation, then the Board
shall attempt te induce the disputing parties to agree to arbitrate (See Sec.
5, a4, b, and ¢); but the agreement to arbitrate Is optional for elther party
and the failure or refusal to submit to arbitration shall constitute no violation
of any legal obligation. Thus, we find a most peculiay situation in the event
that arbitration is rejected by either party., No decision being reached along
any of the stages of adjustment, the dispute thus stood in “mid-air”, so to
speak, and undecided. Tt was not only unadjusted, it was likewise stalled.
It is true that the Aet did not direet the dispute to travel elsewhere. It is
equally true that under these circumstances no decision could be reached,
although ekch disputant was entitled to a decision.

The Briefs in there cases indicate that there gre a large number of cases
stalled, undecided, or “pending ” according to the employees’ interpretation of
that word. When the amendment of June 21, 1934, was written it was logical
that Congress should attempt to correct this anomnaly by creating legal ma-
chinery whereby this large number of accumulated and undecided cases might
bhe promptly disposed of.

In the 1834 Act we find in Section 3 (i) that disputes between employer and
cmployee growing out of agreementy as to working conditions, rates of pay, etc.,
including casey pending end unadjusted on the date of approval of the Act shall
be handled according to the machinery thervein set forth. It is self-evident,
therefore, that the part of the Act above quoted contemplated that some disputeg
which had reached the dignity of a * case” should be disposed of by the Adiust-
ment Board, The underscored words could not refer to a * case” before the
Board of Mediation, forr the reason that under Section 4 it is provided “all
cases refelred to the Doard of Medintion and unseftled on the date of the
approval of this Act shall be handled to a conclusion by the Mediation Board.”
The Mediation Board shall take over all cases referred to the Board of Mediation
which remain unsettied, while the Adjnstment Board shall take over and settle
those cases penlding and unadjusted on the date of the approval of the Act,
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The important guestion, then, to be decided is, what do the words *‘ cases”
and “pending " mean? In my opinion “cases’ are those disputes which have
ripened into cases by passing through the various legal steps in an attempt to
reach an adjustment as provided by law under the 1926 Act. The carrier inter-
prets the word ‘““pending” to mean “hanging on” or “to be suspended.”
There are other interpretations of this word. I find from my College Standard
Dictionary that it also has the meaning of “ to be awaited, adjnsted, or seftled »,
or ‘wundetermined”; ‘incomplete”, * remaining unfinshed or undecided.”
The cases at bar were originally disputes which were first presented in confer-
ence to the properly authorized and designated officials of the Railroad System,
and fajling there to obtain an adjustment, they were then referred to the System
Adjustment Bouard, which deadiocked, and from there to the Board of Media-
tion, and there unable to obtain a decigion. It is true that the eases at bar
had passed through all the processes provided by the 1926 Act, but it is equally
true that these cases remain unadjusted and undecided, and if the words * unde-
cided ” and * pending " are synonymoug, then these cuses remain “ pending and
unadjusted.” It is self-evident that the Bill does not shine with clarity of lan-
guage. We must again resort to what we conceive to be the meaning and inten-
tion of the Legiglature. One of the principal purposes of law is to promptly and
expeditiously settle disputes and cases. A dispute and/or case is not adjusted
by permitting it to remain unadjusted. To hold that the disputes in the cages
at bar have been settled by permitting them to remain undecided or pewling is
incongruous, inconsigtent, and irrational,

It iz to be noted that in the Committee hearings on the Bill the earrier pre-
gented an amendment as follows: * Provided, that no Board created under the
provisjons of this Section shall consider a grievance of any character the cause
of which arose more than two years prior to the effective date of this Act,”
By striking the proposed amendment, Congress apparently intended that there
should be no statute of limitations as respects those disputes which have ripened
into cages and which cases remain pending and unadjusted.

To hold that the cases at bar should not be considered by this Board on the
theory that they bave had their day in Court although they remain undecided
and unadjusted, renders vacuous the words * pending and unadjusted ”, or at
least places upon them an unreasonable or irrational construction, In my
opinion the carrier’s contention that this Board is without jurisdiction is unten-
able, and I, therefore, hold that these cases should be taken by thiz Adjostment
Board and decided upon their respective reeords,

(Signed) PivuL SAMUELL, Referee.



