Award Number 132
Docket Number SG-149

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wm. H. Spencer, Referee

PARTIES TO DISPUTE:
BROTHERHOOD OF RAILROAD SIGNALMEN OF AMERICA
ATCHISON, TOPEKA & SANTA FE RY. (0., EASTERN LINES

DISPUTE—“Claim that W. H. Lane should be paid at the rate of 6%¢ per
‘hour (less the 109 deduction in June and 7% % deduction in July, 1984} for
all hours worked by T. J, Lawson as assistant signal maintainer, June 23 o
August 1, 1934,

FINDINGS.~—The Third Division of the Adjustment Board, npon the whole
record and all the evidence, finds that—

The Carrier and the Employee fnvolved in this dispute are respectively
Carrier and Employee within the meaning of the Railway Labor Act as
approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

The parties to said dispute were given due notice of hearing thereon.

The dispute being deadlocked, William H. Spencer was called in as Referee
to sit with this Division.

W. H. Lane, holding seniority rights in Class ¢ as an assistant signalman,
wasg laid off in a reduction of force on May 10, 1934, Of employees furloughed
during June and July, 1934, on account of reduction in force, Lane wag the
oldest employee in point of Class C seniority.

On June 24, 1034, the Carrier created an additional assistant signal main-
tainer’s position on Gang 8 at Lawrence, Kaunsas, and assigned T. J. Lawson
thereto. He continued in this position until July 16 whenr the Carrier
abolighed if. On the same day the Carrier appointed Lawson to relieve
H. E. Conner, a regularly assigned assistant gignal maintainer on Gang 8,
continuing him there until August 1, 1934, Lawson had seniority rights in
Ciass D, but none in Clags C.

At the time he wag furloughed, and through the months of June and July,
1934, Lane protected his seniority rights in Class O by compliance with the
provigions of Section 13 of Article IIL of the Agreement.

The Employee contended that under the Agreement, eciting particularly
Article I, Section 3 (¢), Article II1, Sectiong 1, 2, 8, 6, 18, and 18, and Article IV,
Sections 1 and &, the Carrier should have called W. H. Lane for the positions
in guestion.

The Carrier, relying particularly on Section 5 of Article IV, contended that
the Agreement did not require it to call Lane for these positions.

The Division is of the opinien that the claim iz well founded and should
be granted.

Section 3 of Article 111 provides that “seniority will be exercised only when
vacancieg occur or new pesitions are created.” Standing alone, this compre-
hensive provision would certainly have required the carrier to have called
Lane for the two positions under consideration. It remains to be seen whether
other provisions of the Agreement limit this provision which is designed to
proiect a most Important right of employees,

The Carrier contends that Section 5 of Article IV, which expressly permits
it to fill certain positions without having previously bulletined them, also
permits it to fill such positions without regard to the seniority rights of its
employees. It will be observed that this section, while expressly limitin‘g the
duty of the Carrvier to bulletin positions, does not contain any express hmita:-
tions upon its duty to respect the seniority rights of employees in filling posi-
tions covered by this section, 1f, therefore, the section in question does _li_mlt
the right of seniority, it does so by implication and not by an express provision.
The Division eannot accept the view that the parties to the Agreement under
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consideration intended that Section 5 of Article IV ghould by amplication
limit the seniority rights guaranteed to employees by Section 8 of Article I1L

AWARD

The claim sustained.
By order of Third Division:
NamoNAL RAILROAD ADIUSTMENT Boarp.
Attest:
H. A. JoBN&ON,
Kecretary.
Dated at Chicago, Illinois, this 20th day of December 1935.



