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Docket Number TE-141

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Wm. H. Spencer, Referee

PARTIES TO DISPUTE:
THE ORDER OF RAILROAD TELEGRAPHERS
ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY

DISPUTE.—“Claim of The Order of Railroad Telegraphers that the normal
eommission rate of 3%, with a maximum of $10.00 per car on express ship-
ments paid rallroad agents by Railway Express Agency, Inc, that was arbi-
trarily reduced to $5.00 per can fat rate as of May 19, 1830, with the concur-
rence of the Railroad Management, be restored and agents retreacfively re-
imbursed for the difference.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that—

The carrier and the employees involved in this dispute are respectively car-
rier and employees within the meaning of the Railway Labor Aet &s approved
June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the dispute in-
volved herein.

The parties to said dispute were given due notice of hearing thereon.

Tho dispute being deadlocked, Wi, H., Speneer was called in as Referce to
sit with this Divigion as a member thereof,

JOINT STATEMENT OF FACTS.—In accordance with a statement of facts
jointly eertitied by the partieg, the Third Division of the Adjusiment Board
further finds:

“Prior to May 19, 1930, all agents for the St. Louis-San Franclsco Railway
Company, St. Louis, 8an Fraucisco and Texas Railway Company, and Fort
Worth and Rio Grande Railway Company, required by the carrier to handle
business for the Railway ¥xpress Ageney, Ine., were pald o conunission of 3%,
with a maximum of $10.00 per car on all eartoad shipments of express handled
at their stations, Under date of May 1, 1430, file 1508—154, the Frisco Man-
agement notitied the General Chairminn of the Ovder of Railroad Telegraphers
that it had arranged with the express eompany o reduce the earload commis-
sion rate to $5.00 per car flag effective May 18, 1930, The General Chairman
immediately filed protest against such action asking that the rate of commis-
sion of 8%, with a maximum of $10.00 per car be restored retroactive to May
19, 1930

POSITION OF EMPLOYEES.~The petitioner coutends that the employees
involved hervein, although nominaliy the employeces of the Railway Express
Agency, are, a8 to railway express business, acinally employees of the respond-
ent earvier; that the conmiszions paid cmployees for trapsucling railway ex-
press business s a part of theic bagie eompensation; that the respondent car-
1ior either took the indtintive in reducing fthess commissions or concurred with
the Express Agency in making the reduetions: and that the reduetions were in
vinlation of Article XVI (2) of the Agreement between the parties. Article
XNVI provides :

“Hhould either of the parties to this Agreement desirve to revise or modify
the rules or rates of payg, thirty (30) days’ written advance notice (con-
taining the proposed chnnges) shall be given and conferences shall be held
immediately on the expiration of said potice, unless another duate is muiu-
ally agreed upon.”

POSITION OF CARRIER.—In support of ity position that the claim is not
well founded, the carrier eontehds:

(1) That the Third Division of the Adjustment Board should not consider
the dispute “for tlie reason that after the General Chairman, ORT, had handled
the caze congiderably with the General Manager and request had been last
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declined in letter August 11, 1930, his appeal was not taken to the Vice Presi-
dent or Chief Operating Officer, who is the highest officer of the Railway des-
ignated to handle complaints or grievances under the Telegraphers’ Schedule,
until letter from General Chairman Fullington to Mr. H, L. Worman, Chief
Operating Officer, dated July 28, 1934.”

(2) 'That “the National Railroad Adjustment Board does not have jurisdic-
tion for the reason the complaint is about payment made to agents by the
Railway Bxpress Agency and not by the Railway Company.”

(3) That “there is no rule in our Agreement with the Order of Railrcad
Telegraphers supporting position of employees.”

(43 That there Is no merit in the claim.

CONCLUSION OF THE DIVISION.-—Upen the record and the evidence, the
Third Division of the Adjustinent Board arrives at these conclusions:

(1) Thig dispute was “pending and unadjusted on the date of the approval”
of the Railway Labor Act of June 21, 1934, and was handled in accord with the
provisions of the Act before it was submitted to the Third Divigion of the Ad-
justment Board.

It musf, of course, be admitted that considerable time elapsed between the
origin of this dispute and its submission to the Adjustment Board. An exami-
nation of the record indicates, however, that the Order of Railrcad Tele-
graphers is no more chargeable with this delay than the carrier is. If a scape-
goat must be found for the delay, it is probably to be found in the fact that
the Railway Labor Aet of 1926, while calling for {khe establishment of adjust-
ment boards, left open the question whether such boards should be on a
system, regional, or national basis.

The System Board of Adjustment was not finally established on the Frisco
Railway until early in 1934, Upon its establishment, the General Chairman
docketed with the System Board of Adjustment a large number of unadjusied
disputes, including the present one. Immediately following the enactment of
the Amended Railway Labor Act of June 21, 1034, the Geuneral Chajrman, after
having handled it with Mr. H. L, Worman, Chict Operating Officinl of the carrier
designated to handle such matters, submitted this dispute to this Division of the
Adjustment Board.

(2) The employees involyed in this dispute were, as to the performance of
railway express business, employees of the carrier herein and covered by the
Agreement between the carrier and the Order of Railroad Telegraphers, bearing
date of May 16, 1928,

The intimate relationship between carriers generally and the Railway EHx-
press Agency, is shown by the fact that the Agency, although separately incor-
porated, is owned and contreolled by the carriers over the lines of which its
express business is transported. The identity of financial interests beiween
the Frisco und the Railway Express Agency is revealed by the provisions of
the contract between these parties. Article V, Section 1 of this agreement
provides:

“Upon carload shipments consigned from one consignor to one consignee
at one destination, moving under rates which exclude vehicle serviee, the
Express Company shall first pay to the Rail Company &5 per centum of the
gross revenue aceruing on its lines from the rail haunl (not including in the
gross revenue from the rail haul any charges separately ascertainable for
refrigeration, partial loading or unloading in transit and other accessorial
services), the remaining 15 per eentum of such gross revepue from the rail
haul, together with the charges for any separate vehicle service, refrigera-
tion, partial loading or unleading in transit and other accessorial servicesg,
shall remain in the revenue of the group (iftem (a), Sec. 4, of this Article)
in which such charges acerue.”

It is obvious, therefore, that tnder the terms of this agreement the
savings which accrue from the redunetions in express commissions are wholly
or substantially passed back to the carrier. It iz a matter of indifference to
the Railway KExpress Agency whether the commissions are small or large.
The carrier alone has a financial interest in the revenue accruing from
express businesg on itg lines.

The record containg evidence tending to show that the respondent carrier,
in conference with cooperating carriers, took the initiative in the reduction
of the express commissions as an economy measure, This significant state-
ment appears in the joint statement of facts: :
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“Under date of May 10, 1030, file 1503-134, the Frizsco Management
notified the General Chairman of The Order of Railroad Telegraphers
that it had arranged with the express company to reduce the carload
commigsion rate to $5.00 per car flat effective May 19, 1980.”

Hven though it be conceded that the Raiiway Express Agency took the
initiative in the reduction of expresg commissions, the evidence ig clear that
it coul% not have made the reductions withont fhe concurrence of the carrier
jnvolved.

It iz to be noted that the carrier assumed full responsibility for the sefec-
tion of the employees involved in this dispute and reguired them to transact
the express business. The men themgelves had no choice in the matter. The
record indicates that Inatters of industrial relationg were handled by the
respondent earrvier, and not by the Express Agency. Representatives of the
men were told that isgues arising in connection with the reduction of the
express commissions should be referred to the carrier. There was evidence
before the Division that the mmen and their representatives were warned that
they sbould not attempt to setile these issues by direct negotiations with the
Railway Hxpress Agerncy.

(3) Dxpress commisgiong are a part of the basic compensation of the em-
ployees in question and eannot be teduced by the respondent carrier except
in the miatner provided in the Agreement,

The carrier ilself admitted that “express commissions are taken inte con-
gideration in arriving at hourly rate” In 1924, in resisting a demand of the
Ovder of Railroad Telegraphers fTor an increage in pay, it filed with the
United States Railroad Labor Beard data on commissions, ineluding rallway
express commissions which at that time it was paying its employees.

Article XIV (1) of the Agreement between the parties clearly demonstrates
the interdependence letween tlhe hourly rate and express commissions, This
provides :

« [For positions covered by this Schedule where a part of the employce’s
compensation is paid in express commissions, in the event the commission
ig tuken away, restored or created, the hourly rate will be adjusied to
correspond with the iportance of the position aid other conditions, includ-
ing wages paid by ihe Company for similar posgitions in the same terti-
tory, ¥ * ¥7

AWARD

The elaim is sustained.

By Order of Third Division:
NATIONAL RATLROAD ADIUSTMENT BOARD.
Attest: H. A. JoEXS=0ON,

Seoretary.
Dated at Chicago, Tliinols, this 24th day of January 1936.



